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Dr. Peter P. Motavalli Second Supplemental Expert Report on
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Aba(2 June 2016)
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Safety Expert appointed by the Permanent Court of Arbitration,
Hague, The Netherland5 April 2016
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Not Affect the Cor al Reef Ecosy
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(

ti
Reefs Will Not Harm Oceanc Ecosy st ems 0 18
Sterling Energy Plc

The Submissions of the Philippines set out at pp-27Z2Lof its Memorial,
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Declaration of Professor K.E. Carpenter, para. 5 (24 April 2016)
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GLOSSARY OF GEOGRAPHIC NAMES MENTIONED IN THIS AWARD

For ease

reference,

without thaughputthisi c e

Award the common English designation for the following geographic featuhes Filipino
translationgor which come fronthe Philippine National Mapping and Resource Information Agency,
Philippine Coast Pilo(6th ed., 1995) (Annex 230) and tReh i | i PBubmissers,Gand the Chinese
translations for which come from thWavigation Guarantee Department of the Chinese Navy
Headquartes, China Sailing Directions: South China Sea (AL@)11)(Annex 232(bis))

As discusseat paragrapH82 below, the name of a feature as an bank, cay, island, reef, or shoal has

no bearing

English Name

the Tribunal 6s

Chinese Name

determination of

Filipino Name

Amboyna Cay

Cuarteron Reef

Fiery Cross Reef

Flat Island

Gaven Ree$

Hughes Reef

Itu Aba Island

Johnson Reef

Lankiam Cay

Loaita Island

Macclesfield Bank

McKennan Reef

Anbo Shazhou
Huayang Jiao
-q

Yongshu Jiao

Feixin Dao
H

Nanxun Jiao
U

Dongmen Jiao
K

Taiping Dao

Chigua Jiao

Yangxin Shazhou
H

Nanyue Dao
v

ZhongshaQundao
T

Ximen Jiao

XiX

Kalaniyaw Cay

Calderon Reef

Kagitingan Reef

Patag Island

BurgosReeb

Chigua Reef (the Philippines
refersto McKennan and
Hughes Reefs as a single
feature)

Ligaw Island

Mabini Reef

Panatdsland

Kota Island

Macclesfield Bank

Chigua Reefthe Philippines
refersto McKennan and
Hughes Reefs as a single
feature)

t



English Name

Chinese Name
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Filipino Name

Mischief Reef

Namyit Island

Nanshan Island

North-East Cay

Reed Bank

Sand Cay

Scarborough Shoal

Second Thomas Shoal

Sin Cowe Island

South China Sea

South-West Cay

Spratly Island

Spratly Island Group

(Spratly Islands or Spratlys)

Subi Reef

Swallow Reef

Thitu Island

West York Island

Ren 6 ai

Meiji Jiao

Hongxiu Dao

Mahuan Dao

Beizi Dao

Liyue Tan
I

Dungian Shazhou

Huangyan Dao

Ji ao

Jinghong Dao

Nan Hai

v

Nanzi Dao
)/

Nanwei Dao
U

NanshaQundao
A/

Zhubi Jiao

Danwan Jiao
\.lI

Zhongye Dao
T3

Xiyue Dao

XX

Panganibameef

Binago Island

Lawak Island

Parolalsland

RectoBank

BailanCay

Panatag Shoal or

Bajo de Masinloc

Ayungin Shoal

Rurok Island

West Philippine Sea

Pugadsland

Lagoslsland

Kalayaan Island Group

(Kalayaan Islands)

Zamora Reef

CelerioReef

Pagasasland

Likas Island
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INTRODUCT ION

The Parties to this arbitrati hlippnese) téhmred Rtelpea l
Peopl eds RepChnad Jct ood e tCRadtiesn) t( e A

This arbitration concerns disputes between the Pamtigardingthe legal basis of maritime
rights and entitlements in the South China Sea, the status of certain geographic features in the
South China Sea, and the lawfulness of certain actions taken by China in the South China Sea.

The South China Sea is a sesniclosed sea in the western Pacficean, spanning an area of

almost 3.5 million square kilometres, and is depicteap 1 on page9 below. The South

China Sea lies to the south of China; to the west of the Philippto the east of Viet Nam; and

to the north of Malaysia, Brunei, Singapore, and Indonesia. The South China Sea is a crucial
shipping lane, a rich fishing ground, home to a highly biodiverse coral reef ecosystem, and
believed to hold substantial oil digas resources. The southern portion of the South China Sea

is also the location of the Spratly Islands, a constellation of small islands and coral reefs,
existing just above or below water, that comprise the peaks of undersea mountains rising from

the ceep ocean floor. Long known principally as a hazard to navigation and identified on
nauti cal charts as the HAdanger ouslonggtandingn d o , t

territorial disputes among soréthe littoral States of the South China Sea.

The basis for this arbitration the 1982United Nations Convdion on the Law of the Sea
(thefiConventiond  oUNCL@®S0 ) .Both the Philippines and China are parties to the
Convention, the Philippines having ratified it on 8 May 1984, and China on 71996e The
Convention was adopted asic onst i tuti on for the oceans, 0 in
to the | aw lbabbeénhatified by d6&diesa Thd Convention addresses a wide
range of issues and includes asimtegral part &ystem for the peaceful settlement of disputes.
This system is set out in Part XV of the Convention, which provides for a variety of dispute
settlement procedures, including compulsory arbitration in accordance with a procedure
contained in Annex VII tdhe Convention. It was pursuant to Part XV of, and Annex VIl to,
the Convention that the Philippines commenced this arbitration against ChinaJanuzy

2013.

The Convention, however, does not address the sovereignty of States over land territory.

Accordingly, this Tribunal has not been asked to, and does not purport to, make any ruling as to

United Nations Convention on the Law of the Sea, 10 December 1982, 1833 UNASehafter
fiConventiond ) . T h r cAwardy meferences to iparticular Articles are to the Convention unless
stated otherwise.
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which State enjoys sovereignty over any land territory in the South China Sea, in particular with
respect to the disputes concerning sovereignty over the Sislaimyls or Scarborough Shoal.

None of the Tribunal 6s decisions in this Awar
should anything in this Award be understood to imply a view with respegidstions of land

sovereignty.

Similarly, although theConvention does contain provisions concerning the delimitation of
maritime boundaries, China made a declaration in 2006 to exclude maritime boundary
delimitation from its acceptance of compulsory dispute settlement, something the Convention
expressly permé for maritime boundaries and certain other matters. Accordingly, the Tribunal

has not been asked to, and does not purport to, delimit any maritime boundary between the
Parties or involving any other State bordering on the South China Sea. To thetleattent
certain of the Philippinesdé claims relate to
the Tribunal wi || address them only insofar a
are not dependent on any maritime boundary or wherdelimitation of a boundary would be

necessary because the application of the Convention would not lead to any overlap of the two

Partiesdd respective entitlements.

The disputes that the Philippines has placed before the Tribunal fall broadly within four
categories. First, the Philippines has asked the Tribunal to resolve a dispute between the Parties
concerning the source of maritime rights and entitlements in the South China Sea. Specifically,

the Philippines seeks a declaration from the Tribunal@ati nadés ri ghts and ent
South China Sea must be based on the Convention and not on any claim to historic rights. In
this respect, t he Phil i ppi nlans to sights kvghin the dec | a
Onikdmes h | i ned mamapseae without I@4ful effecs te the extent that they

exceed the entitlements that China would be permitted by the Convention.

Second, the Philippines has asked the Tribunal to resolve a dispute between the Parties
concerning the entitlements to maritimenes that would be generated under the Convention by
Scarborough Shoal and certain maritime features in the Spratly Islands that are claimed by both

the Philippines and China. The Convention provides that submerged banks atide low
elevations are ingable on their own of generating any entitlements to maritime areas and that

A r]ocks which cannot sustain human habitatio
an entitlement to an exclusive economic zone of 200 nautical miles or to a cohtaetita

The Philippines seeks a declaration that all of the features claimed by China in the Spratly

Islands, as well as Scarborough Shoal, fall within one or the other of these categories and that



10.

11.

12.

The Soth China Sea Arbitration
Award of 12 July 2016

none of these features generates an entitlement to elosiee economic zone or to a

continental shelf.

Third, the Philippines has asked the Tribunal to resolve a series of disputes between the Parties
concerning the | awfulness of Chinads actions

declarations thathina has violated the Convention by:

@ interfering with the exercise of the Phild@
with respect to fishing, oil exploration, navigation, and the construction of artificial

islands and installations;

(b) failing to protect and preserve the marine environment by tolerating and actively
supporting Chinese fishermen in the harvesting of endangered specitsearsd of
harmful fishing methodthatdamage the fragile coral reef ecogystin the South China

Sea; and

(c) inflicting severe harm on the marine environment by constructing artificial islands and

engaging in extensive land reclamation at seeefs in the Sgtly Islands.

Fourth, the Philippines has asked the Tribunal to find that China has aggravated and extended
the disputes between the Parties during the course of this arbitration by restricting access to a
detachment of Philippine marines stationed at Second Thomas Shoal and by engaging in the
largescale construction of artificial islands and land reclamatioseaen reefs in the Spratly

Islands.

China has consistently rejected the Philippin
of neither accepting nor participating in these proceedings. It has articulated this position in
public statements anich many diplomatic Notes Verbaleloth to the Philippines and to the
Permanent Court of ArbitrationheiPCA00 r  Rdyistrydji which serves as the Registry in

this arbitration. Chinads Foreign Mefimgs,stry h
and interviews that it considers nparticipation in the arbitration to be its lawful right under

the Convention.

The possibility of a party refraining from participating in dispute resolution proceedings is
expressly addressed by the Conventiwhich provides in Article 9 of its Annex VII that the

A[a] bsence of a party or failure of a party
proceedings. 0 The Tr i bu nparticipdtian sloed notupeverdit hé d  t h ¢
arbitration from continuing. The Tribunal has also observed that China is still a Party to the

arbitration and, pursuant to the terms of Article 296(1) of the Convention and Article 11 of
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Annex VI, shall be bound by any award the Tribunal issues. The situatioa of
non-participating Party, however, imposes a special responsibility on the Tribunal. It cannot, in

Chinads absence, simply accept the Philippine
Article 9 requires the Tribunal, before making its awardstat i sfy i tself Anot
jurisdiction over the disputeut also that the claim is wébundedindct and | aw. 0O

Despite its decision not to appear formally at any point in these proceedings, China has taken
steps to informally make clear itg&ew that the Tribunal lacks jurisdiction to consider any of the
Philippineso6 clai ms. On 7 December 2014, Ch
Paper of the Government of the Peopleds Repub
SouthChna Sea Arbitration Initiate€hibpdshdeoRepl
Papero ¥ .In its Position Paper, China argued that the Tribuaeks jurisdiction because

@A t] he e s s e nmater offthe arliitmtiorsisitbe) tarritotisbvereigntyover the

relevant maritime features in the South ChinadSea ( b) AChi na and t he Phi

through bilateral instruments and the Declaration on the Conduct of Parties in the South China

Sea, to settle their relevant disputestirdu negot i ati onso; and (c) t he
Philippines Awoul d constitute an integr al p ¢
countries. o The Chinese Ambassador to the Ne

to the individual mmbers of the Tribunal, directly and via the Registry, to draw certain
statements of Foreign Ministry officials and others to the attention of the arbitrators, while at the
same time making <cl ear t hat such communi cat |

participation in the arbitral proceedings.

The Tribunal decided to treat the Position Paper and communications from China as equivalent

to an objection to jurisdiction and to conduct a separate hearing and rule on its jurisdiction as a

preliminary questio |, except insofar as an issue of juri
preliminary <character. o T h eictiof and bAdmmsailility i s s u e d
(thefiAward on Jurisdictiono ) on 29 October 2015, adighr e s si n
set out in Chinads Position Paper, as wel |l

Tribunal s jurisdiction. In its Award on Ju

respect to seven of t he Phi finggepisionses severidthert e e n
Submi ssions for further consideration in conj

The Tribunal also requested the Philippines to clarify one of its Submissions. Those questions

Position Paper of the Government of the Peopl ebs
South China Sea Arbitration Initiated by the Republic ofRhiippines(7 December 2014pvailable at
<www. fmprc.gov.cn/ mfa_eng/ zxxx _®h6i2n8a0ébs/ tPLo281)7tlid4o/n ska |

4
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regarding the scope of the Tribwa | 0 s jurisdiction that wer e

Jurisdiction have all been considered and are addressed in the course of this Award.

The Tribunal outlined in its Award on Jurisdiction the steps it took to satisfy itself of its
jurisdiction,incldi ng treati ng Chi apkkaos jursdctombifuicatireythe o n s
dispute to have a separate hearing and exchange of questions and answers on issues of
jurisdiction and admissibility, probing the Philippines on jurisdictional questions besxemd

t hose in Chi n,addsnrdfatos tothe seven madtersenot decided in the Award

on Jurisdiction, deferrinfor later consideration those jurisdictional issues so intertwined with

the merits that they lacked an exclusively preliminamgracter. In the merits phase of the
dispute, as set out in more detail elsewhere in this Award, the Tribunal has been particularly

a

vigilant with respect to est awdlfoumdednfartamdh et her

law. It has done so, fexample, by retaining independent experts on technical matters raised

by the Philippinesté pleadings; i nviting c¢omme

originally part of the record submitted to the Tribunal by the Philippines; and posiationse

to the Philippinesd counsel learidg oetkepreitsthat bef or

was held in The Hague from 24 to 30 November 2015. While China did not attend the hearing,
it was provided with daily transcripts and all documentsstibd during the course of the
hearing andvas given an opportunity to comment thereon. In addition to a large delegation
from the Philippines, representatives from Australia, the Republic of Indonesia, Japan,
Malaysia, Singapore, the Kingdom of Thailarehd the Socialist Republic of Viet Nam

attended the hearing as observers.

In this Award, the Tribunal address#sose matters of jurisdiction and admissibility that
remained outstanding after the Award on Jurisdiction, as well as the methssef ofthe
Phil i ppi foremiéh the Tribunahisas jurisdictionThe Award is structured as follows.

Chapter Il sets out the proceduralstory of the arbitration, focusing on the events which

postdate the issuance of the Award on Jurisdictibime Chapte demonstrates that iline with

the Tribunal s duty umnmdesrsuArt iealcdh Paoft yAmnédwl

heard and to present its case, o0 the Tribunal
in this arbitration and provide them with the opportunity to comment on substance and
procedure. The Tribunal has consistently reminded China that it remained open to it to
participate at any stage, and has taken note of its Position Paper, public statements, and multiple
communicatios from its Ambassador to the Netherlands. The Tribunal has also taken steps, in
line with its duty under Article 10 of the

expense and to provide a fair adnids peuftfei.coi ent

R L
p
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Chapterlll sets out the Philippi ne fiféenfiral@breissions f or r
as amended on 30 November 2015, with leave from the Tribunal communicated on

16 December 2015. This Chapter notes that while Clhaa not particpaied in the
proceedings, the Tribunal has sought to disce
each of the Philippinesd cl ai ms.

Chapter IV covers preliminary matters. It details the legal and practical consequences of
Ch i n a Gparticipatmm summarises and incorporates the findings in the Award on

Jurisdiction, anchddresses he st atus and effect of that Awar

In ChapterV,t he Tri bunal considers the Philippinesé
regective rights and obligations in regard to the waters, seabed, and maritime features of the
South China Sea are governed by the Convention (the Bl i nes 6 Subandfaai on Nc
declaration thaChi nads <cl ai ms t o s oV erespactgmtheamardimehi st or
areas encompasasett bynetbeadri sentrary to the C
lawful effecttheP hi | i ppi nesd® Submission No. 2).

In Chapter VI, t he Tri bunal addresses the Phof,bndppi nes
maritime entitlements generated by, certain maritime featun the South China Sea

(thePhi Il i ppinesdé Submissions No. 3 to 7), name .|l
Reefs, Johnson Reef, Hughes Reef, McKennan Rdifchief Reef, Scdoorough Shoal,

Second Thomas Shoal, and Subi Reefn arriving at its decisions on Submissions
No.3,5and7, the Tribunal also addresses in Chapter VI whether any feature in the Spratly
Islands constitutes flly entitled island, capable in its naturabndition of sustaining human

habitation or an economic life of its own within the meaning of Article 121(3) of the
Convention, such as to be entitled to potential maritime zones that could overlap with those of

the Philippires.

In Chapter VIl , the Tribural considers the various allegations by the Philippines that China has

violated provisions of the Convention, including with respect to:

@ Chinabds interference with t héeivingbandliving pi nesod
resources (thB hi | i p p iissiendN6.8)Su b m

() Chinads failure to prevent exploitation of
fishing vessels (thehi | i ppi nesd Submission No. 9);

(¢ Chinads interference with the traditional
Scarborougishoal (theRi | i ppi nesd® Submission No. 10);
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(d Chinads failure to protect anddittoleraneer ve t h
and active support of Chinese fishing vessels harvesting endangered species and engaging
in harmful fishing methods; andb)( its extensive land reclamation, artificial
islandbuilding, and construction activities at seven corafgen the Spratly Islands
(thePhi Il i ppinesd Submissions No. 11 and 12(b)

() Chinads construction of art i fat Misclidf Reefs | ands

withoutt he Phi |l i ppi (heBBi laiuBybnissesNe. L2(apand2(c));
and
f) Chinads operation of i tawayastocreatefsasiousriskhoé nt v ¢

collision and danger to Philippine vessels in tlegnity of Scarborough Shoal during two
incidents in April and May 2012 (the Philirg

In Chapter VIl , t he Tri bunal considers the Philippine
activities near Second Thomas Shoal and its artifel@hdbuilding activities at seven coral reefs

in the Spratly Islands, aggravated and extend
the arbitratiof t he Phi |l i ppines6é6 Submission No. 14) .

ChapteriIXexami nes t he Phil i p pthefurre éondScudthe Parsesandh No .
discusses the obligations on both Parties going forward to resolve their disputes peacefully and to

comply with the Convention and this Award in good faith.

ChapterXsets out the Tribunal 6és for mal deci si ons.
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PROCEDURAL HISTORY

Award of 12 July 2016

The Award on Jurisdiction recounts in detail the procedural history of the arbitration from its

commencement up until thea® on which the Award on Jurisdiction was issued. In this

Award, the Tribunal will focus on procedural events which occurred after the issuance of the

Award on Jurisdiction.

Article 5 of Annex VII to the Convention provides that the Tribunal has a duiyga s sur [ e] t

each party a full opportunity

to be heard and

the procedural history chapteis both Awards demonstrate, the Tribunal has communicated to

the Philippines and China all developments irs thrbitration and provided them with the

opportunity to comment on substance and procedure. The Trilbonalstentlyreminded

China that it remainedpen to it to participate in these proceedings at any stage. It has also

taken steps to ensurethatér i | i ppi nes i s not d-appeardneeaandt a g e d

has conducted the proceedings in line with its duty under Artic(&) 16f the Rules of

Procedur e, ifiso as to avoid unnecessary del ay

processfor esol ving the Partiesd di

INITIATION OF THE ARBITRATION

spute. o

By Notification and Statement of Claim dated 22 January 2013, the Philippines initiated

arbitration proceedings against China pursuant to Articles 286 and 287 of the Convention and in

accordane with Article 1 of Annex VIl of the Convention. The Philippines stated that it seeks

an Award that:

(1) declares that the Partieso

respective rights

seabed and maritime features of the South China Sea are gbisrgNCLOS,
and that Chinabs <c¢l ai ms based on its fini ne

Convention and therefore invalid;

(2) determines whether, under Article 121 of UNCLOS, certdithe maritime features
claimed by both China and the Philippinage islands, low tide elevations or
submerged banks, and whether they are capable of generating entitlement to

maritime zones greater than 12 M; and

(3) enables the Philippines to exercise and enjoy the rights within and beyond its
exclusive economic zoneand continental shelf that are established in the

Convention?

The Philippines stressed that it:

does not seek in this arbitration a determination of which Party enjoys sovereignty over the
islands claimed by both of them. Nor does it request a deliontaif any maritime

3

Notification and Statement of Claim of the Republic of the Philippines, 22 January 2013, para. 6

(Annex1).
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boundari es. The Philippines is conscious of Ch
Article 298 of UNCLOS, and has avoided raising subjects or making claims that China has,
by virtue of that Declaration, excluded from arbitral $diction*

In response, China presented a Note Verbale to the Department of Foreign Affairs of the
Philippines on 19 February 2013, rejecting the arbitration and returning the Notification and
Statement of Claim to the Philippinesn its Note Verbale, Gina stated that its position on the

South China Sea i ssues i ha s][dbteaeare oftbendsputest e nt ¢
between China and the Philippines in the South China Sea are the territorial disputes over some
islands and reefs of the N@afha | sl ands . 0 [th€ twb goantriescalsehvet h a't
overlapping jurisdictional cl aims over parts
that both sides had agreed to settle the dispute through bilateral negotiations and friendly

consutations.

CONSTITUTION OF THE TRIBUNAL AND APPOINTMENT OF THE PCA AS REGISTRY

As detailed in the Award on Jurisdiction, the Philippines appointed Judge Rudiger Wolfrum, a
German national, as a member of the Tribunal in accordance with Atilef AnnexVIl to

the Convention. As China did not appoint an arbitrator, the President of the International
Tribunal for the Law of the Seapursuant to Articles 3(c) and 3(e) of Annex VIl to the
Convention,appointed Judge Stanislaw Pawlak, a national of Polantheasecond arbitrator.

In accordance with Articles 3(d) and 3(e) of Annex VIl to the Conventi@nPresident athe
International Tribunafor the Law of the Sealso appointed the remaining three arbitrators
namely Judge JedPierre Cot, a nationaf France; Professor Alfred H.A. Soons, a national of

the Netherlands; and as the Presiding Arbitrator, Judge Thomas A. Mensah, a national of

Ghana. The present Tribunal was constituted on 21 June 2013.

On 12 July 2013, the Tribunal issued Administrativieective No. 1, pursuant to which the

Tribunal appointed the Permanent Court of Arbitration as Registry and set in place
arrangements for a deposit to cover fees and expenses. On 15 July 2013, the -&=metaty

of the PCA informed the Tribunal andethParties that Msludith Levine, PCA Senior Legal

Counsel, had been appointed to serve as Registrar. Copies of Administrative Directive No. 1, as
with all subsequent documents issued by the Tribunal and correspondence issued on its behalf

by the Registrywere transmitted to the Agent and Counsel for the Philippines, and the Embassy

of t he Peopl eds Republic of Chi nafChinese t h e K

Notification and Statement of Claim of the Republic of the Philippines, 22 January 2013, para. 7
(Annex1).

Note Verbale from the Embassy of the Peopleds Re|
Foreign Affairs, Republic of the Philippines, No. (E}-039, 19 February 2013 (Annex 3).
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Embassy ) . Throughout t he proceedings, t he (
communicationsmd r ei terated that it wi || neither a
unilaterally initiated by the Philippines. 0

On 27 August 2013, the Tribunal issued Procedural Order No. 1, by which it adopted the Rules

of Procedure and fixed 30 March 2014tlas date for the Philippines to submit a Memorial that
Ashall fully address al/l Il ssues including mat
merits of theiMemodalog9put ed (

WRITTEN ARGUMENTS

On 11 March 2014, the Tribunal granted legursuant to Article 19 of the Rules of Procedure
for the Philippines to amend its Statement of Claim, which added a request to determine the

status of Second Thomas Shbal.

On 30 March 2014, pursuant to Procedural Order No. 1, the Philippines subtsittézimorial

and accompanying annexes, addressing all aspects of the case including issues of jurisdiction,
admissibility, and the merits. The Memorial concluded with 15 specific submissions setting out

the relief sought by the Philippineh¢iSubmissiorsd ) , whi ch are reproduce:q

amended version in Chapiér below’

On 7 April 2014, the Philippines wrote furthe
actions in and around Second Tmas ( Ayungin) Shoal . 0 This fol
that the Philippines had submitted to the Tri

of China to prevent the rotation and resupply of Philippine personnel stationed at Second
Thomas (Ayung n ) Shoal . 0 The Philippines wrote ag
expressing concern about Chinads activities
particular the land reclamation at McKennan Re#dghes ReefJohnson Reefthe Gaven

Reek, and Cuarteron Reef. These complaints to the Tribunal are set out in more detail at

ChapteVIll on aggravation of the dispute.

On 5 December 2014, t he Vi et namese Etmb assy <
Ministry of Foreign Affairs ofthe Socialist Republic o¥iet Nam Transmitted tahe Arbitral

Tri bunal in the Proceedings between the Repub

See Award on Jurisdictionand Admissibility, 29 October 2015ara. 99( h er e i Awarél tore r fi
Jurisdiction 6 ;) Amended Notification and Statement of Claim of the Republic of the Philippines/-p.
(Annex 5).

See Award on Jurisdiction, paras. 1A®@1; Memorial of the Philippines (30 March 2014), para. 7.157,
pp.271:2 7 2 ( h e Menionakdf)t.er i
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o f Chinad and anVwieextedNadmocsomEnhaNym@sat St at e mer
requested that the Tribunal give due regard to the position of Viet Nam with respect to:
(a)advocating full observance and implementation of all rules and procedures of the
Convention, including Vi et thalthenTabsinalghas guristigtiann t h a |
in these proceedi ngs 0 firightskand intenestssot a legaptye; Vi et )
(c) noting that the Philippines does not request this Tribunal to consider issues not subject to its
jurisdiction under Article 28 of the Convention (namely questions of sovereignty and maritime
delimitation); (d) Airesolutely protest][ing] i
Anidnaes h | i neod; and (e) supporting the Tribuna
60, 80, 194(5), 206, 293(1), and 300 of the Convention amerotelevant instruments.

Viet Nam stated that none of the maritime features referred to by the Philippines in these
proceedings can fAgenerate mariti nncedaytaret | e men
low-t i de el erechstwhiohrcannobsustaim human habitation or economic life of their

ownd under Article 121(3) of the Conventign.Vi et Nam reserved #@Athe
intervene if it seems appropriate and in accordance witprtheiples and rules of international

I aw, including the r el \etdantalsopaskedvd racéive nopiesoff UNC
all relevant documents in the arbitratfon.

On 7 December 2014, the Ministry ofChRaorei gn
publi shed a fAPosition Paper of the Government
of Jurisdiction in the South China Sea Arbitration Initiatedh®y Republic of the Philippines,

copies of which the Chinese Embassy deposited with the fBCdistribution to members of

the Tribunal? The Chinese Embassy expressed in a N
Government reiterates that it will neither accept nor participate in the arbitration unilaterally

initiated by the Philippines. The ChineG®vernment hereby makes clear that the forwarding

of the aforementioned Position Paper shall n
participation in the arbitration. o
The Tribunal conveyed copies of Chi mahes Posi

Parties on 1December 2014 and invited their comments.

Socialist Republic of Viet NanBtatement of the Ministry of Foreign Affairs of the Socialist Republic of

Viet Nam Transmitted to the Arbitral Tribunal in the Proceedings Between the Republic of the
Philippines and the Pppop3 86 E4 DRembheb 2014 (Ammdx 468)h i n a
(her eiVneeftt eNanfid so )St athAesmennott ed i n t ledribvnatbhad grantech Jur i s
Viet Nam access to copies of the Memorial, after seeking the views of the Parties, on 24 April 2014.

By t he t er ms of Procedur al Order No. 2, i ssued
CounterMemorial was due by 15 Decemberl20

14



39.

40.

41.

42.

The Soth China Sea Arbitration
Award of 12 July 2016

On 16 December 2014, the Tribunal issued Procedural Order No. 3, which established a
timetable forfurther written submissions from both Parties and annexBgquest for Further

Written Argurnent by the Philippines Pursuant to Article 25(2) of the Rules of Procetthare (

fiRequest for Further Written Argumento ) . The Request for Furth
included specific questions relating to admissibility, jurisdiction, and the merits of gheteli

and invited comments on any relevant public statements ma@hibgse Governmeiaifficials

or others.

I n a |l etter accompanying Procedur al Order No.
certain procedural matters, including (a) the pdedififurcation of the proceedindge address

the Tribunal s j ur i sdibythe possibleaappoistment ofeah éxpertn ar y
hydrographer, (c) the possibility of a site visit as contemplated in Article 22 of the Rules of
Procedure, (d) theparopriate procedure with regard to ayicus curiaesubmissions that the

Tribunal may receive, and (e) the scheduling of a hearing in July 2015.

On 26 January 2015, the Philippines sent the
supporting VietNam having access ttocuments in the interest transparency.On the same

day, te Philippines also (a) conveyed its position that it opposed bifurcébipsupported the
appointment of a technical expert and made suggestions as to topragte prdile for an

expert;( c) commented that a site visit Awould be
it to occur fAunder secure conditionso but ack
the context of this case would present certain ehallg e s not | east because
not t o p@)rcammenteg that ay decision on acceptingicus curiaesubmission

woul d fal/l within the Tribunal 6s i nherent p
Procedure and suggest#ttiat eachamicussubmission should be evaluated on its own merits,

to determine whet her fortithoebe accepted,sodleng dsfit idaes retn t ree

delay or disrupt the proceedings)d (e)commented on the dates and scope of an oral hearing.

On 6 February 2015, the Chinese Ambassador to the Kingdom of the Netherlands wrote

individually to the members of the Tribunal,

issues relating to the South China Sea arbitration initiated by the Philigpines. The | et t ¢
described Chinads Position Paper asArbirdvi ng i
Tri bunal : : : mani festly has no jurisdictio
Chinese Government ihol ds edunal applioationd or step®that e ct i ¢
would require some kind of taepordarffomdChh
nonparticipatonandnon esponse to any issue raised by th

or interpreted by anyoneinanynsse e as Chi na6s aobjectionte angandale i n ¢
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procedur al or substantive matters already or
l etter further expressed Chinadés Afirm opposi
Tribuna¢ @sr espondence, such as fi iamicus rcurieent i on
submi ssions, 0 and Asite visit[s]o. Finally,
countriesoft he Association of BIEANOhte eesolving Alisptea n Nat i
through consultation and negotiation and expr
a way that contributes to peaceful settlement of the South China Sea disputes, cooperation

among the coastal States of the South China Sea and the mag&terf peace and stability in

the South China Sea. o

On 17 February 2015, the Tribunal authorised the Registry to provide Viet Nam with a copy of
Procedur al Order No. 3 and t he Tribunal 6s :
Argument. The Tribunal sted that it would address the permissibility of intervention in these
proceedings fAonly in the event t hat Vi et Nan

i ntervention. 0

The Philippines submitted its Supplemental Written Submission and accompany#gesann
( t tsepplémental Written Submissio®m) on 16 March 2015.

BIFURCATION OF PROCEEDINGS

On 21 April 2015, the Tribunal issued Procedural Order No. 4, in which it considered the
communi cations of China, ,eftkotiaogitut€h ploaa Gic P
concerning this Arbitral Tribunal 6s jurisdict
Procedure. o The Tribunal thus decided to cor
and admissibility from 7 to 13 July 201#h¢ fiHearing on Jurisdictiono ) . Il n Procedur
No. 4 the Tribunal stated that i f it det er mi
jurisdictional objections that do not possess an exclusively preliminary character, then, in
accordance with Aicle 20(3) of the Rules of Procedure, such matters will be reserved for

consideration and decision at a | ater stage o

On 21 May 2015, the Tribunal received a | ett e
Acurrent [ ] inamassivg éfdmelamaiion project at various features in the South

China Seaodo as fAndeeply troubling to the Phild.
Aviolation of the Philippinesd rightgsiousnd i n
harm to the marine environment. 0 In light of

a merits hearing be provisionally scheduled at the earliest possible date.
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HEARING ON JURISDICTION AND ADMISSIBILITY

On 2 June 2015, the Tribunal confirdhéhe schedule for the Hearing on Jurisdiction. The
Tribunal advised that the hearing would not be open to the general public, but that it would

consider allowing representatives of interested States to attend upon receipt of a written request.

No commats had been received from China by 16 June 2015, the date set by Procedural Order
No.3 for Chinads comments on the Philippinesod ¢

In line with its duty to satisfy itself that it has jurisdiction, the Tribunal did not lingthearing
to the issues raised in Chinab6s Position Pape
a list of issues as guidance for the Hearing on Jurisdiction.

Throughout June and July 2015, the Tribunal receiggdests from several Statederested in
the arbitration, for copies of relevant documents and for permission to attend the Hearing on
Jurisdiction. After seeking the views of the Parties on each occasion, the Tribunal granted such

requests from Malaysia, Japan, Viet Nam, Indondsiailand and Brunei.

On 1 July 2015the Chinesémbassador to the Kingdom of the Netherlands sent a second letter

to the members of the Tribunal recalling Chin
the disputes related to territory andritimme rights and interests with States directly concerned
through negotiati on and consutld arighd 0 amadde|
Conventionnot to flaccept any imposed solution or any unilateral resorting to a-fihintg

sett | e methatit donsidered thePhilippines breached by initiating the arbitration. The
Ambassador stated that his |l etters and the Ch
be interpreted as Chinadbds particrngafidmmosels tah
moves to initiate and push forward the arbitral proceeding, and does not accept any arbitral

arrangement s, including the hearing procedure

The Hearing on Jurisdiction took place from 7 to 13 July 2015 at the Peace Palace in
TheHague. A list of attendees is contained in the Award on Jurisdiction. Copies of the daily
transcripts, questions from the Members of the Tribunal, answers from the Philippinaé and
materials submitted during tlearing were made available to both Partidgress releaseas

issued by the Registry at the close of tmaring and the transcripts were subsequently

published.

On 23 July 2015the Philippines filed written responses to questions posed by the Tribunal.
China did not respond to the invitation $abmit by 17 August 2015, comments on matters

raised during or after the Hearing on Jurisdiction. However, on 24 August 2015, China
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publi shed AForeign Ministry Spokesperson Hua
Transcript of the Oral Hearing on rigdiction by the South China Sea Arbitral Tribunal
Established at the Rege s t of t he Pspdkdpérgomp liecalked that Chinal Hack
Afconsist[e]lntly expounded its position of nei
Sea arbitrationmi | aterally initiated by the Philippir
Apointed out that the Arbitral Tri bunal

BN

the | egal gr o uaceksgtande and ng@tidipatardirstherarbiant i 6 n . o

PROVISIONAL SCHEDULING OF HEARING ON THE MERITS AND APPOINTMENT OF EXPERT

Article24 1) of the Arbitral Tribunalédés Rules of P

After seeking the views of the Parties, the Arbitral Tribunal may appoint one or more

independent expts. That expert may be called upon to report on specific issues and in the

manner to be determined by the Arbitral Tri bul
reference, established by the Arbitral Tribunal, shall be communicated to the Parties.

Previoutyy, i n December 2014, the Tribunal had i nvit
timing of appointing an expert hydrographer, as well as the qualifications appropriate for such

an expert. T h e Ch iofrb d&abriary20ililid sos expkssly dddress this t e r
question. The Philippines considered it desirable for the Tribunal to appoint as soon as
convenient afiknowledgeable, independerdand impartial hydrograph@rfrom whose input

Amany issues in disput e .The.Philippinegcet ou a Isteoh e f i t
appropriate qualifications.

On 21 April 2015, when the Tribunal issued Procedural Order No. 4 bifurcating proceedings,

the Tribunal invited the Partiesdéd views as to
onjurisdiction am admissibility, proceed to: Yaeserve a period of time within the next 6 to 12

months for a subsequent merits hearing should it become neceb¥dake(steps already to

ascertain the availability of potential technical experis.so doing, the Tribunal recalled its

duty under Article 10(1) of the Rules of Pr oc
unnecessary delay and expense and to provide a fair and efficient process for resolving the

Partiesd dispute. o

The Philippinespy letter dated 11 May 2015, noted that the week of 23 to 27 November 2015
would be suitable for a hearing on the merits and considered that engaging a technical expert

early would helgo avoid unnecessary delay atmtno prejudice would be suffered asesult

10

Ministry of Foreign Aff&orej gRedMphedsr ReSpbkiespef s
Remarks on the Release of the Transcript of the Oral Hearing on Jurisdiction by the South China Sea
Arbitral Tribunal Established at the Request tife Philippines (24 August 2015),availableat
<www.fmprc.gov.cn/mfa_eng/xwfw_665399/s2510 665401/2535_665405/t1290752.6htmkx635).
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of an interim engagement in the event that the Tribunal found that it lacked jurisdiction. China

did not comment on either matter.

The Tribunal informed the Parties on 7 August 2015 that, after reviewing a number of

candidates, it proposed topp i nt Mr . Grant Boyes (a national

expert hydrographer. The Parties were invited to comment autrisulum vitag declaration

of independenceand draft Terms of Reference. The Philippines reported that it had no

objecton, but proposed a clarification to the TerofRe f e r e n {i]a pravilisgtthe fi

Arbitral Tribunal with technical assistance . . . the Expert shall respect that it is the Arbitral

Tribunal, and not the Expert, that makes any determination as to lezgloms, in particular

t he

application of Article 121(3) of the Col

received no comments from China, the Tribunal and Mr. Boyes finalised the appointment.

On 10 September 2015, the Parties were invited to @mion a provisional schedule for a

merits hearing to take place between 24 to 30 Nove2®®sand also on a request from the

Embassy of the Republic of Singapore in Brussels seeking observer status at any future hearing.

The Philippines agreed with tipeoposed schedule and, consistent with its position in support of

transparency, expressed that it had no objection to the attendance of a Singaporean delegation at

any future hearings. China did not comment on the proposals and, consistent with ite practi

throughout the proceedings, returned the correspondence to the Registry and reiterated its

position of noracceptance and nguarticipation.

| SSUANCE OFAWARD ON JURISDICTION AND ADMISSIBILITY

On 29 October 2015, the Tribunal issued its Award on Jatisd, the key findings of which

are summarised in Chapt&/ below. The Award, which was unanimous, only addressed

matters of jurisdiction and admissibility; it

thedispositf, the Tribunal:

A.

FINDS that the Tribunal was properly constituted in acaacdawith Annex VII to
the Convention.

FI NDS t hat -afpkdrance dnsthese pmceedings does not deprive the
Tribunal of jurisdiction.

FI NDS t hat the Philippinesd act of initiati
abuse of process.

FINDS that there is no indispensable third party whose absence deprives the
Tribunal of jurisdiction.

FINDS that the 2002 ChiilSEAN Declaration on Conduct of the Parties in the
South China Sea, the joint statements of the Parties referred toagragzhs 231 to

232 of this Award, the Treaty of Amity and Cooperation in Southeast Asia, and the
Convention on Biological Diversity, do not preclude, under Articles 281 or 282 of
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the Convention, recourse to the compulsory dispute settlement procedulasiava
under Section 2 of Part XV of the Convention.

F. FINDS that the Parties have exchanged views as required by Article 283 of the
Convention.

G. FI NDS that the Tribunal has jurisdiction to
No. 3, 4, 6, 7, 10,1, and 13, subject to the conditions noted in paragraphs 400, 401,
403, 404, 407, 408, and 410 of this Award.

H. FINDS that a determination of whether the Tribunal has jurisdiction to consider the
Philippinesé Submissi onuldilNave cotisider2ignof5, 8, 9,
issues that do not possess an exclusively preliminary character, and accordingly
RESERVES consideration of its jurisdiction to rule on Submissions No. 1, 2, 5, 8, 9,

12, and 14 to the merits phase.

I DIRECTS the Philippinegdo clarify the content and narrow the scope of its
Submission 15 and RESERVES consideration of its jurisdiction over Submission
No. 15 to the merits phase.

J. RESERVES for further consideration and directions all issues not decided in this
Award .1

61. The Tibunal confirmed that it was ready to proceed in late November with a hearing on the
merits and any outstanding questions of jurisdiction and admissititie/fiHearing on the
Merits6) and stated that it was wi |dchedulgif Ghma ma k e
decided to participate. The Philippines confirmed the schednteChina did not comment on
it . However, on 30 October 2015, the Chinese
...on the Award on Jurisdiction and Admissityiliof the South China Sea Arbitration by the
Arbitral Tribunal Established at the Request

The award rendered on 29 October 2015 by the Arbitral Tribunal established at the request

of the Republic of the Philppi nes (hereinafter referred to as
jurisdiction and admissibility of the South China Sea arbitration is null and void, and has no

binding effect on China.

I. China has indisputable sovereignty over the South China Sea Isladdbe adjacent
waters. Chiné sovereignty and relevant rights in the South China Sea, formed in the long
historical course, are upheld by successive Chinese governments, reaffirmed b China
domestic laws on many occasions, and protected under itiberaalaw including
theUnited Nations Convention on the Law of the $gBICLOS). With regard to the
issues of territorial sovereignty and maritime rights and interests, China will not accept any
solution imposed on it or any unilateral resort to a tpiacty dispute settlement.

Il. The Philippinedunilateral initiation and obstinate pushing forward of the South China
Sea arbitration by abusing the compulsory procedures for dispute settlement under the
UNCLOS is a political provocation under the clazfidaw. It is in essence not an effort to
settle disputes but an attempt to negate hiterritorial sovereignty and maritime rights

and interests in the South China Sea. InRbsition Paper of the Government of the
Peoplés Republic of China on thdatter of Jurisdiction in the South China Sea Arbitration
Initiated by the Republic of the Philippines, which was released by the Chinese Ministry of
Foreign Affairs on 7 December 2014 upon authorization, the Chinese government pointed
out that the ArbitreTribunal manifestly has no jurisdiction over the arbitration initiated by
the Philippines, and elaborated on the legal grounds for Glina-acceptance of and
non-participation in the arbitration. This position is clear and explicit, and will notgghan

1 Award on Jurisdiction, par413.
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Ill. As a sovereign state and a State Party to the UNCLOS, China is entitled to choose the
means and procedures of dispute settlement of its own will. China has all along been
committed to resolving disputes with its neighbors over territory andimarjurisdiction
through negotiations and consultations. Since the 1990s, China and the Philippines have
repeatedly reaffirmed in bilateral documents that they shall resolve relevant disputes
through negotiations and consultations. The Declaration e@rCtnduct of Parties in the
South China Sef@OC) explicitly states that the sovereign states directly concerned
undertake to resolve their territorial and jurisdictional disputes by peaceful means through
friendly consultations and negotiations. All thedocuments demonstrate that China and

the Philippines have chosen, long time ago, to settle their disputes in the South China Sea
through negotiations and consultations. The breach of this consensus by the Philippines
damages the basis of mutual trustwesen states.

IV. Disregarding that the essence of this arbitration case is territorial sovereignty and
maritime delimitation and related matters, maliciously evading the declaration on optional
exceptions made by China in 2006 under Article 298 of th&€LDIS, and negating the
consensus between China and the Philippines on resolving relevant disputes through
negotiations and consultations, the Philippines and the Arbitral Tribunal have abused
relevant procedures and obstinately forced ahead with theaéidnitrand as a result, have
severely violated the legitimate rights that China enjoys as a State Party to the UNCLOS,
completely deviated from the purposes and objectives of the UNCLOS, and eroded the
integrity and authority of the UNCLOS. As a StatetPdn the UNCLOS, China firmly
opposes the acts of abusing the compulsory procedures for dispute settlement under the
UNCLOS, and calls upon all parties concerned to work together to safeguard the integrity
and authority of the UNCLOS.

V. The Philippined attempt to negate Chiémterritorial sovereignty and maritime rights

and interests in the South China Sea through arbitral proceeding will lead to nothing. China
urges the Philippines to honor its own commitments, respect hirights under
international law, change its course and return to the right track of resolving relevant
disputes in the South China Sea through negotiations and consultations.

On 6 November 2015, the observer States that had attended the Hearing on Jurisdiction, as well
as Bruneiand Singapore, were advised of the schedule for the Hearing on the Merits and that

theycouldsend delegations of up to five representatives as observers.

As it had done before the Hearing on Jurisdiction, the Tribunal provided on 10 November 2015
an nimAex of I ssues the Philippines May Wish t

Merits.

On 6 November 2015, the Philippines sought leave to present for examination two experts,
Professor Clive Schofield and Professor Kent Carpenter; and dlovietrber 2015, sought
leave to supplement its written pleadings with additional documentary and testimonial evidence

and legal authorities which it intended to reference during the Hearing on the Merits. The

Tri bunal i nvited Chi nab®d7Novenaber2@&ht s on the requ

12

Ministry of Foreign Aff aStaterment offle diptly of &areigR Affaits bfl i ¢ o f

the Peoplebdbs Republic of China on the Award on
Arbitration by the Arbitral Tribunal Established at the Request of the Republic of the Philippines
(30 October 2015) (Annex4®).
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On 18 November 2015, the Tribunal granted both requests, noting that it had not received
comments from China, and that the requegtse reasonable. The Tribunal also invited the
Partiesd comments on whetaIEBAax ofplsseesouldbe t he 1
provided to observer States who had confirmed attendance at the Hearing on the Merits (namely

Viet Nam, Malaysia, Thailand, Japan, Indonesia and Singapore). Finally, the Tribunal
forwarded to the Parties for their commenNate Verbale from the Embassy of the United

States of Americarequesting to send a representative to observe the hearing. The Note Verbale
explained that Ai[la]s a major coast al and mar
pursue its domestic @stitutional processes to accede to the éthilations Convention on the

Law of the Sea, the United States has a keen interest in the proceedings in light of the important

legal issues relating to the law of the sea that are the subject of the arbitration.

The Philippines wrote on 19 November 2015 that it did not object to the U.S. request, nor to
providing the Annex of Issuesto observer delegations. The Philipgraso submitted the
additional documentary and testimonial evidence and legal authddtieshich it had been

granted leave. Copies were provided to the Chinese Embassy.

On 23 November 2015, the Tribunal communicated to the Parties and the U.S. Embassy that it
had decided that #Aonly interestedon$hehawvefs part
the Sea wil/| be admitted as observerso and th
day, t he Tri bunal recei ved a Not e Ver bal e f
Net herl ands applying for mhgaenuhe Merits and bxplaning er st
thatih [ a] s a State Party to the [Convention], al
peace and stability in the South China Sea, underpinned by respect for, and adherence to,
international law, the United Kingdonab been closely following proceedings in the arbitration

and has an ongoing interest i n tote Raltiedprme nt s . «

their comment, and the Philippines stated it had no objection to it.

On 24 November 2015, the Tribunal reeel a request from the Australian Embassy to observe

the Hearing on the Merits. The request state
case. Australia has the third largest maritime jurisdiction in the world, and a significant
proportionof our global seaborne trade passes through the South China Sea. As one of the
original States Parties to [the Convention], Australia has an abiding national interest in
promoting the rule of law regionally and globally, including through the peacefidnsent of

di sputes in accordance with international | av
their immediate comment. The Philippines did not object to the Australian requibst.

Tribunal informed the embassies of Australia and the Unitedyddm that their respective
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requests to send observer delegations had been granted, and so advised the Parties. The United

Kingdom, however, informed the Registry that it would not be attending the proceedings.

HEARING ON THE MERITS

The Hearing on the Mis took place in two rounds on 24, 25, 26d 30 November 2015 at the
Peace Palace in The Hague, the Netherlands. As with the Hearing on Jurisdiction, it was not

open to the general public. A press release was issued upon its commencement.

The following were present at the Hearing:

Arbitral Tribunal

Judge Thomas A. Mensah (Presiding)
Judge JeaRrierre Cot

Judge Stanislaw Pawlak

Professor Alfred H.A. Soons

Judge Rudiger Wolfrum

The Philippines
Agent
Solicitor General Florin T. Hilbay

Representativeof the Philippines

Secretary of Foreign Affairs Albert F. del Rosario
Mrs. Gretchen V. del Rosario

Secretary Ronaldo M. Llamas

Representative Rodolfo G. Biazon

Justice Francis H. Jardeleza

Justice Antonio T. Carpio

Ambassador Jaime Victor B. Ledda

Mrs. Veredigna M. Ledda

Ambassador Enrique A. Manalo

Ambassador Victoria S. Bataclan

Ambassador Cecilia B. Rebong

Ambassador Melita S. Sta. MafTdnomeczek
Ambassador Joselito A. Jimeno

Ambassador Carlos C. Salinas

Mrs. Isabelita T. Salinas

Deputy Executive Seetary Menardo |. Guevarra
Deputy Executive Secretary Teofilo S. Pilando, Jr.
Undersecretary Emmanuel T. Bautista
Undersecretary Abigail D. F. Valte

Consul General Henry S. Bensurto, Jr.

Minister Igor G. Bailen

Minister and Consul General Dinno M. Oblena
Director Ana Marie L. Hernando

Second Secretary and Consul Zoilo A. Velasco
Third Secretary and Vice Consul Ma. Theresa M. Alders
Third Secretary and Vice Consul Oliver C. Delfin
Attorney Josel N. Mostajo
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Attorney Maximo Paulino T. Sison Il
Attorney Ma. Qistina T. Navarro

Associate Solicitor Elvira Joselle R. Castro
Attorney Margaret Faye G. Tafigan
Associate Solicitor Maria Graciela D. Base
Associate Solicitor Melbourne D. Pana
Ms. Ma. Rommin M. Diaz

Mr. Rene Fajardo

Counsel and Advocates

Mr. Paul S. Rehler

Mr. Lawrence H. Martin
Professor Bernard H. Oxman
Professor Philippe Sands QC
Professor Alan E. Boyle

Mr. Andrew B. Loewenstein

Counsel

Mr. Joseph Klingler

Mr. Yuri Parkhomenko
Mr. Nicholas M. Renzler
Mr. Remi Reichhold

Ms. Melissa Stewart

Technial Expert

Mr. Scott Edmonds
Mr. Alex Tait

Dr. Robert W. Smith

Assistants
Ms. Elizabeth Glusman
Ms. Nancy Lopez

Expert Witnesses

Professor Kent E. Carpenter
Professor Clive Schofield

China
No Agent or representatives present

Delegations from ObserverStates

Australia
Ms. Indra McCormick, Embassy of Australia

Republic of Indonesia

Mr. Ibnu Wahyutomo, Embassy of Indonesia
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Dr. iur. Damos Dumoli Agusman, Ministry of Foreign Affairs

Mr. Andy Aron, Ministry of Foreign Affairs

Mr. Andreano Erwin, Officef the Special Envoy to the President

Dr. Haryo Budi Nugroho, Office of the Special Envoy to the President
Ms. Ayodhia G.L. Kalake, Coordinating Ministry of Maritime Affairs
Ms. Sora Lokita, Coordinating Ministry of Maritime Affairs
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Ms. Ourina Ritonga, Enassy of Indonesia
Ms. Monica Nila Sari, Embassy of Indonesia

Japan

Mr. Masayoshi Furuya, Embassy of Japan

Mr. Nobuyuki Murai, Embassy of Japan

Ms. Kaori Matsumoto, Embassy of Japan

Ms. Yuri Suzuki, Consular Office of Japan in Hamburg

Malaysia

AmbassadoAhmad Nazri Yusof

Dr. Azfar Mohamad Mustafar, Ministry of Foreign Affairs

Mr . Mohd Hel my Ahmad, Pri me Ministe
Mr. Kamarul Azam Kamarul Baharin, Department of Survey and Mapping
Mr. I ntan Diyana Ahamad, Attorney G
Ms . N o Abd Rashidi Embassy of Malaysia

The Republic of Singapore

Mr. Luke Tang, AttornesxGener al 6 s Chamber s
Ms. Vanessa Lam, Ministry of Foreign Affairs

Ms. Lin Zhiping, Ministry of Foreign Affairs

Mr. John Cheo, Ministry of Foreign Affairs

Kingdom of Thailad

Ambassador Ittiporn Boonpracong

Mr. Sorayut Chasombat, Ministry of Foreign Affairs
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Oral presentations were madethg thenSolicitor General Florin T. Hilbay, timeAgent of the
Philippines; Secretary Albert F. del Rosario, tiven Secretary of Foreign Affairs of the
Philippines; Mr. Paul S. Reichler and Mr. Lawrence H. Martf Foley Hoag LLP,
Washington, D.C.; Professor Bernard H. Oxman of the University of Miami; Professor Philippe
Sands QC of Matrix Chambers, London; Professor Alan E. Boyle of Essex Court Chambers,

London; and MrAndrew B. Loewenstein of Foley Hoag LLBgston.

The Registry delivered daily transcripts to
Embassy, along with copies of all materials submitted by the Philippines during the course of

their oral presentations.

During the first round of oral arguent, several questions were posed by individual arbitrators

and answered by the Philippines. On 27 November 2015, the Tribunal circulated to the Parties
(a) AQuestions for the Philippines to Addr e:
Professor Sctfoi el d, 6 and (c) i Qu e st Capiessof theoquesti®hs o f e s s

were subsequently made available to the observer delegations.

On 30 November 2015, during the second round of the hearing, the Philippines responded to the
Tri bunal oéestions circutateceon 27dNavember 2015, as well as to oral questions posed
by individual arbitrators. Professor Schofield and Professor Carpenter also responded to the
written questions put t o thehSeetarydosHoreigAffairs el vy .
addressed the Tribunal with concluding remarks, in which he recalled, ontaaniOersary of

the United Nations, that two ficentrepieceso
States and the obligation to settle disputes by peacegdnsn He also noted the

40" anniversary of the establishment of diplomatic relations between the Philippines and China
and stated that it was for the preservation of the valued friendship between the two States that
the Philippines had initiated this aration. He expressed his belief that this arbitration

Abenefits everyoneod because for Chi nao dfiotr wi |

the Philippines, Al ot wil |l clarify what is our
and rights to enforce our |l aws within our EEZ
At wil | hel p ensure peace, security, stabil |

South China Sea. 0 tbé@ b e x p eedar @hercStateseto cansither ther at i o
dispute settlement mechanism under UNCLOS as an option for resolving disputes in a peaceful
manner . 0 He summari sed the key | egal ar gume

woul d hel[lppeatepsecurivwatde good nei ghbourlinessodo and
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t he Apri macy t hat t he founders of t he Uni t

envi stfoned. o

The Agent for the Philippines formally presentehe P hi | i ppi ruenssdiond?i f t een
The Presidig Arbitrator outlined the next steps in the proceeding, including an invitation to

both Parties to submit by 9 December 2015 their corrections to the transcript, an invitation to

the Philippines to submit by IBecember 2015 any further responses to quesfposed during

the second round, and an invitation to China to comment in writing by 1 January 2016 on
anything said during the Hearing on the Merits or submitted subsequently. The Presiding

Arbitrator then declared the Hearing on the Merits closed.

In keeping with its prior practice and in accordance with Article 16 of the Rules of Procedure,

the Registry issued a Press Release after the closure of the Hearing on the Merits.

POST-HEARING PROCEEDINGS

The Agent for the Philippines submitted in writtennfothe Final Submissions of the Republic
of the Philippines on 30 November 2015.

By |l etter dated 1 December 2015, the Tribuna
reflected three amendmedét$so Submissions No. 11, 14 anddlBequested by the Phplpines

in the course of the Hearing on the MetftsWith respect to Submission No. 11, on failure to

protect and preserve the marine environment, the Philippines added references to Cuarteron
Reef, Fiery Cross Reef, Gaven Reef, Johnson Reef, HughesriRes8tihi Reef. With respect

to Submission No. 14, on Chinadés alleged ag
Philippines added referencefidredging, artificial islandbuilding and construction activities at

Mischief Reef, Cuarteron Reef, Fiery Csdieef Gaven ReefJohnson Reef, Hughes Reef and

Subi Rie eedponse to the Tribanl 6 s d i raeagraph 418] ofi tme Apward on
Jurisdiction to #fAclarify the cond etnte afhdi Iniaprpr
changedthetext@@ u b mi ssi on No. 15 to seek a declarati
and freedoms of the Philippines under the Convention, shall comply with its duties under the
Convention, including those relevant to the protection and preservation of the marine
environment in the South China Sea, and shall exercise its rights and freedoms in the South
China Sea with due regard to those of the Phi

to provide any comments on the requested amendments by 9 Decedther 20

13

14

15

Merits Hearing Tr. (Day 4), pp. 1&300.
Merits Hearing Tr. (Day 4), pp. 2e405.
For earlier versions of the submissiosseAward on Jurisdiction, paras. 9492; Memorial, pp271-272.
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On 14 December 2015, the Philippines submitted documents that had been referenced or
requested during the hearing. These included electronic versions of materials displayed by
Professor Schofield, additional legal authorities, and observations bRdbert Smith and
EOMAP satellite bathymetry analysis pertaining to the nature of certain maritime features
located between Thitu and Subi Reef.

In accordance with Article 19 of the Rules of Procedure, on 16 December 2015, the Tribunal
granted leave to thehilippines to make the amendments incorporated in its final Submissions.

It also informed the Parties that the final reviewed and corrected transcripts of the Hearing on
the Merits would be published on thentyReCAOGS Wwe
comment in writing by 1 January 2016 on anything said duringeheingor subsequently filed

by the Philippines.

On 18 December 2015, the Philippines filed a supplementary responsee tof aludge
Wol frumbs questi ons p besMedts, efarting to gdditiohatevidérca r i n g
about the alleged taking of giant clams and sea turtles by Chinese fishermen and alleged

environmental damage to reefs.

On 21 December 201%n official spokepersonfor the Chinese Ministry of Foreign Affairs

commented on the publication of the transcript of the Hearing on the Merits as follows:

The Chinese side will neither accept nor participate in the South China Sea arbitration
unilaterally initiated by the Philippines. This longstanding position is fulppetted by
international law and subject to no change.

I n the hearing, the Philippine side attempted t
Islands and deny the validity of the Cairo Declaration and the Potsdam Proclamation in

disregard of historidafacts, international law and international justice. It testifies to the

fact that the South China Sea dispute between China and the Philippines is in essence a

territorial dispute over which the arbitral tribunal has no jurisdiction. It also showshéhat

so-called arbitration is a political provocation under the cloak of law aiming at negating
Chinabds sovereignty and maritime rights and in
resolving the dispute.

It is the Chinese people rather than any othériinvi dual s or i nstitutions th
territorial sovereignty. When it comes to issues concerning territorial sovereignty and

maritime delimitation, China will not accept any dispute settlement approach that resorts to

a third party. The Chinessde urges the Philippine side to cast aside illusions, change its

course and come back to the right track of resolving disputes through negotiations and
consultationg®

On 11 January 2016, the Tribunal noted that China had not submitted any commentg on wh

was said during the Hearing on the Merits or subsequently filed by the Philippines. The

16

Ministry of Foreign AfhinaFosei ;°ProMIi pdbst RepBpbkespé
Regular Press Conferenc€l1 December 2015)available at <http://www.fmprc.gov.cn/mfa_eng/
xwfw_665399/s2510_665401/t1326449.shtml>.
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Tribunal also conveyed a request the Registry had received from the Japarssy for
copies of any relevant new documents in relation to the Hearing on thes.M&he Tribunal
invited the Partiesd views on the documents t

The Philippines had no objection to the proposed items being provided to the observer States.

FURTHER EVIDENCE, EXPERT REPORTS, AND COMMUNICA TIONS FROM CHINA AND OTHERS

On 5 February 2016, the Tribunal sent a letter to the Parties informing them that, in reviewing
the evidentiary record and pursuing its deliberations, it had decided that it would benefit from
further evidence and clarificatiofi®m the Parties, and from the views of independent experts.
The Tribunal referred to Article 22(2) of the Rules of Procedure, which provides for the

Tri bunal to Atake all appropriate measures in
providkes t hat the Tribunal may fAat any time duri
to produce document s, exhibits or ot her evid
Tribunal to appoint independent experts to report on specific issues. rThebTunal 6s | et

addressed the following matters:

(@) As indicated during the Hearing on the Merits, the Tribunal remained interested in
publications and studies from China or elsewhere concerning the environmental impact of
Chi n a 06 shuilding bctivities!’ especially in light of statements made by public
officialsandCh i nSabast e Oceani cSOAMdMi nhdtcatiaoag (hat
had been conductédl. The Parties were thus invited to submit comments in respect of
those materials, and China waesifically asked to indicate whether it had conducted an
environmental impact study per Article 206 of the Convention and, if so, to provide the

Tribunal with a copy.

(b) The Tribunal had decided to appoint an expert to provide an independent opinion on
whether the Chinese construction activities in the Spratly Islands have a detrimental

effect on the coral reef systems and the anticipated duration of such effects.

(c) The Tribunal considered it appropriate to appoint an expert to review the available
documerda r y mat er i al relevant to the Philippin
safety issues and to draw independent conclusions as to whether there had been a

violation of the navigational safety provisions covered by the Convention.

17

18

Letter from the Tribunal to the Parties (27 November 2015); Annex lfetier from the Tribunal to the
Parties, Questions 22, 23 (27 November 2015); Annex C to Letter from the Tribunal to the Parties
(27 November 2015), Merits Hearing Tr. (Day 4), pp. 4480.

See Chinadbds publ i c922tb%R4belome nt s at paragraphs
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(d) Recalling thatithagor evi ously sought the Partiesb6 co
about the status of Itu Aba, the Tribunal sought comments on two further documents in

the public domain that had recently come to its attention.

The Tribunal proposed on 26 February 2016 to appGaptain Gurpreet Singh Singhota, a

national of the United Kingdom, as an expert on navigational safety issues and invited the
Partiesd comment s dexlaratianof Sndepgendernice énd draftt Tierons sf,
Reference. On 29 February 2016, thédinal proposed to appoint D&ebastian Ferse, a

nati onal of Ger many, as an expert on cor al re
qualifications,declarationof independence and draft Terms of Reference. Noting the size and
complexityofhe cor al reef expertds mandat e, the Tr|
the appointment of a second expert on coral reef ecology.

The Philippines reported that it approved of the proposed appointments and had no comments.
On 11March 2016, the Phppines submitted its comments concerning additional materials
relating to &) evidence relevant to SubmissioNs. 11 and 12(b) on protection of the marine
environment, andb) materials relevant to the status of features that may generate overlapping

enitlements. Its comments were accompanied by 30 new annexes, including two new expert

reports, by DrRy an T. Bailey on AGroundwater Resour
Dr.Peter P. Mot avall.i o n A-Sustaiding AgecslmraProdueton and P
on |Itu Aba. o

China did not comment on the proposed appointment of either expert candidate. China did not
respond to the Tribunal s invitation to sup

assessments and did not comment on the new matabiaut Itu Aba.

On 15March 2016, the Tribunal invited China to comment on the new materials filed by the
Philippines and informed the Parties that it was proceeding with the appointments of Captain

Singhota and Dr. Ferse as experts under Article 24edRthes of Procedure.
On 1 April 2016, the Tribunal sent three letters to the Parties:

(@) The first letter noted thatin furtherance of its mandate to satisfy itself that the
Phil i ppi newdl foundedin facs, the Tribunal considered it appropeigb
have reference, to the greatest extent possible, to original records based on the direct
observation of the features in question, prior to them having been subjected to significant
human modification. It informed the Parties that, as the most extehgdrographic
survey work in the South China Sea prior to 1945 was carried out by the Royal Navy of

the United Kingdom, followed closely by the Imperial Japanese Navy, the Tribunal had
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undertaken to seek records from the archives of the United Kingdainogtpphic

Oof fi ceUKHOX0ohe mwhi ch also hold certain Japan
Second World War. The Tribunal provided documents and survey materials obtained by

the Tribunal from the UKHO archivesil and ir
2016.

(b) The second letter conveyed a request from Dr. Ferse for the Philippines to seek
clarification from the author of a 2015 report that was put into the record by the
Philippines!® with respect to the extent of reef damage caused by dredging veasus cl

shell extraction, in light of some more recent reporting on the niétter.

(¢ The third |l etter invited the Partiesd comm
the Tribunal dés attention, namely a, tfiePosi t i ¢
comments of the Peopleds Republic of China F
to that Position Paper; a document publ i s
I nternational Lawo an d-esugharPresidemhaf thé& Raiwanf  Mr .
Authority o f Chi na, at an international press ¢
l sl and in Nansha |Islands. 0

On 12 April 2016, the Tribunal informed the Parties that it intended to appoint two additional
coral reef experts to collaborate with Dr. Ferse, narReofessor Peter Mumby (a national of
the United Kingdom and Australia) and [Selina Ward (a national of Australia). Their
curricula vitag declarationsof independenceand draft Terms of Reference were sent to the
Parties. The Philippines approvebtheir appointmeistand China did not respond.

On 18 April 2016, he Tribunal sent to the Parties the expert opinion of Captain Singhota on
navigational safety issues and, in accordance with Article 24(4) of the Rules of Procedure,
invited the Parties texpress any comments on the report in writing. The Philippines expressed

that it had no comments, and China did not respond.

On 25 April 2016,he Phi Il i ppines filed its responses to
additional materials regardingdtlstatus of Itu Aba. While the Philippines considered that it
woul d have been Awithin its ri ght sjustifiedinr eques:

finding, that these materials should be disregatdedi t nevert hel ess fArecogr

19

20

J. w. Mc Manus, iof fshore Coral Reef Damage, Overfis
draft as at 20 September 2015 (Annex 850).

V. R. LeeteinBmagety Shows Ecoc Thd ®iplamat 15 Jareary2016,t h Chi
available at<thediplomat.com/2016/01/satellilmagesshowecocidein-the-southchinasea/>.
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d fficulti appChirmaa@e rmars created for the Trib
Tribunal s consideration of Tai wands most re
appropriat® The d®bdilsioppi neso6 c cehimetwa eviseder e  a (
translations and 21 new annexes, including supplemental expert reports from By.&Biil

Dr. Motavalli. The Philippines submittedthata)( Tai wands newest materi a
with cautiond b)fi{njo further attempts by Tawano i nfl uence thes Tri bun
should be entertaingi ¢) ([l any event, Taiwanbs | atest subn
has never supported genuine, sustained human
expl ai ned i rctthadlu Aba bagks thehfreshwatkeraand soil resources to @o so

(dt he historical account of Chi nadd nalilTeag evdh n
Position Papebonl 'y underscores the baseless nature o
rights to the maritime areas located within the rdiash lingd a e)dthe fP RC 6 s
Spokespersdhns r emar ks make it c¢clear that Taiwan i s
South China Sea in claiming that Itu Aba is capable of sustaining human hab#atio

economic |ife of its own. O

On 26 April 2016, the Philippines filed its r
the issue of reef damage attributable to dredging versus clam shell extraction. This included a
letter and updated repontofn Professor JohW/. McManus, and a supplementary declaration

from Professor Carpenter.

On 28 April 2016, he Philippines filed its response to the UKHO materials, and submitted that
ithe documents and survey mat eatidoneoftise retecantf i r m t

features . . . as a submerged feature, atidevelevation, or an Article 121(3) rackd

On 29 April 2016, the Tribunal sent the Parties the independent expert opinion of Dr. Ferse,
Professor Mumby, a n d Dr . War d on tthie ®oteritidd €svEronmental n t of
Consequencesf Construction Activitieson Seven Reefsn the Spratly Islands in the South
China Sea. o Pursuant to Article 24(4) of the
to express in writing their respectiveroments on the report. The Philippines expressed that it

had no commats, and China did not respond.

On 12 May 2016, the Direct@deneral of the Chinese Department of Treaty and Law of the
Chinese Ministry of Forei gn Athd South Ghjna Sea Hong

21

Arbitration Initiated by the Philippines. o I
Responses of the Philippines to t heats ohrAddiianalal 6s 1
Materials regarding the Status of Itu Aba, para8.7( 25 Apr i | 2\0rittéh )Responsesoé i naf t e

the Philippines on Itu Aba (25 April 20169 ) .
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relevant policies and positions of the Chinese Government, especially from the international law

perspective, 0 bef orthenedis weri ng questions from

China has made it clear on multiple occasions that because the Arbitral Tribunal clearly has

no jurisdiction over the present Arbitration, the decision to be made by such an institution

that lacks the jurisdiction to do so has obviously nolleff@ct, and consequently there is

no such thing as the recognition or implementation of the Award. Some people wonder

whet her Chinads position above is consistent wi
el aborate on Chi niraationg laveperspeative.s fr om t he i n

The first question is what is the scope of the jurisdiction of the Arbitral Tribunal.

... to settle international disputes by peaceful means is one of the fundamental principles of
international law. However, it shalbe noted that there are a variety of means to settle
disputes peacefully, and compulsory arbitration is merely a new type of procedure
established under the UNCLOS. Compulsory arbitration is subsidiary and complementary
to negotiation and consultatioand its application is subject to several preconditions.

First, compulsory arbitration can only be applied to settle disputes concerning the
interpretation and application of the UNCLOS. If the subject matters are beyond the scope
of the UNCLOS, thalisputes shall not be settled by compulsory arbitration. The issue of
territorial sovereignty is one such case. Consequently, States shall not initiate compulsory
arbitration on disputes concerning it; and even if they do, the arbitral tribunal has no
jurisdiction over them.

Second, a State Party to the UNCLOS may declare in writing that it does not accept
compulsory arbitration with respect to disputes concerning maritime delimitation, historic
bays or titles, military and law enforcement activities, eBuch exclusions are effective to
other States Parties. With respect to disputes excluded by one party, other parties to the
dispute shall not initiate compulsory arbitration; and even if it does, the arbitral tribunal has
no jurisdiction over them.

Third, if parties to a dispute have agreed on other means of settlement of their own choice,
no party shall unilaterally initiate compulsory arbitration; and even if it does, the arbitral
tribunal has no jurisdiction over the dispute.

Fourth, at the procedalrlevel, parties to a dispute are obliged to first exchange views on the
means of dispute settlement. Failing to fulfill this obligation, they shall not initiate
compulsory arbitration; and even if they do, the arbitral tribunal has no jurisdictiothever
dispute.

The above four preconditions act as the Afour b
arbitration, and for the arbitral tribunal to establish its jurisdiction. They form a part of the

package system of dispute settlement, which sHadl interpreted and applied

comprehensively and in its entirety.

... If we apply the above preconditions to the arbitration unilaterally initiated by the
Philippines, it is not difficult to see that the Philippines, by initiating the arbitration, has
violated international law in at least four aspects.

First, the essence of the subjetitter of the arbitration is territorial sovereignty over
several maritime features in the South China Sea, which is beyond the scope of the
UNCLOS. Second, even assumirspme of the claims were concerned with the
interpretation and application of the UNCLOS, they would still be an integral part of
maritime delimitation, which has been excluded by China through its 2006 Declaration and
consequently is not subject to compmuis arbitration. Third, given that China and the
Philippines have agreed to settle their disputes in the South China Sea through negotiation,
the Philippines is precluded from initiating arbitration unilaterally. Fourth, the Philippines
failed to fulfill the obligation of exchanging views with China on the means of dispute
settlement.

I n summary, the Philippinesd initiation of the
arbitral procedures stipulated in the UNCLOS. In 2014, the Chinese Goveremt issued
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a Position Paper to elaborate, from an international law perspective, on the question why the
Tribunal lacks jurisdiction over the Arbitration. .

However, the Tribunal is not objective or just.

provisions of the UNCLOS to embrace the claims of the Philippines.

On several occasions, it distorts the

In violation of the

fundamental principle that the jurisdiction shall be established based on facts and law, the

Arbitral Tr i

bunal concl

uded

t hat

iwhichisad juri sdi

neither convincing nor valid in international law. For such an award, China certainly has
good reasons not to recognize it. The opinions made by the Tribunal, as an institution that
manifestly lacks jurisdiction and should not exist in the fitate, are personal views of the
arbitrators at best and are not legally binding, not to mention its recognition or

implementatiorf?

On 20 May 2016, representatives from the Chinese Embassy imddige presented to the

Registry a lettefrom the new Ambssador, with the request thiabe delivered t@achmember
of the Tribunal. The |
2016 by the Spokesperson of

onte Philippin
not accept or

esd® South

etter

Chi na

participate i

consi stent and clear.

Philippinesbo

Sout h Chin

n

e

S

ncl osed
t he Mi

for ref

ni stry of F

ea arbi

t he

Phi

trati on.

l'i ppines

My | et treparticisatioa Inlthe not b

a Sea

Spokesperson was a response to a question as follows:

ar bi

trat

Q: The Philippines claims that it had no alternative but to initiate the arbitrataude
the bilateral means has been exhausted. However, it is otherwise commented that China
and the Philippines have never engaged in any negotiation on the subjtats the

Philippines

submitted.

Wh a t

i s

Chi

naos

i on. o

comment

A: The Chinese Govament consistently adheres to the position of settling the relevant
disputes between China and the Philippines by peaceful means through negotiation and
consultation. This is a consensus reached and repeatedly reaffirmed by the two sides, as
well as an gplicit provision in theDeclaration on the Conduct of Parties in the South
China Sea(DOC). Besides, in 2006, China has, pursuant to the relevant provisions in
Article 298 of theUnited NationsConventionon the Law of the Sg&JNCLOS), excluded
disputesconcerning, among others, sea boundary delimitations, historic bays or titles,
military and law enforcement activities from the dispute settlement procedures provided in
UNCLOS. Before its unilaral initiation of the arbitratioin January 2013, the Hippine
Government has not conducted any negotiation or consultation with China on the relevant
subjectmatters, not to mention that it has exhausted the means of bilateral negotiation for
dispute settlement. The unilateral initiation of arbitration ke Rtilippines has failed to
meet the prerequisite for arbitration initiation, and cannot play a role of dispute settlement
or lead to anywhere for dispute settlement.

China always stands that, with regard to the relevant disputes between China and the
Philippines in the South China Sea, a true solution can only be sought through bilateral

negotiation and consultation.

22

All sides should encourage the Philippines to work with

Ministry of Foreign Af f aBriefireg,by X édong, IDiecdrsGenral pfulel i ¢ o f
Department of Treaty and Law on the South China Sea Arbitration Initiated by the Philigp2day
2016)available at<www.fmprc.gov.cn/mfa_eng/wjdt_665385/zyjh_665391/t1364804.shtml>.
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China to resolve peacefully the relevant disputes through negotiation in accondmite
bilateral consensus, the DOC and international law including UNCEOS.

The Registry forwarded the Chinese Ambassador

the Philippines.

On 26 May 2016, the Tribunal informed the Parties that it coresidié appropriate to consult
French material from the 1930s in order to gain a more complete picture as to the natural
conditions of the South China Sea features at that time. The Tribunal provided the Parties with
documents obtained from thBibliotheqe Nationale de Francdthe National Library of
France) and fromth&r c hi ves Na t-Mear (the Naicnal OvikerGaad Arahives) and
invited their comments. The Philippines commented odurz 2016 and supplied
supplementary materials and a furthepext reporfrom Dr. Motavalliwith its response. China

was invited to, but did not, comment on the P

The new Chinese Ambassador seseeondetter to the individual members the Tribunal on

3 June 2016enclosing a statement expaled bya Foreign Ministry Spokesperson in response

to a question about the status of Itu Aba. The Ambassador emphasised again that his letter does
not constitute a plea or participation in the arbitration. The enclosed statement of the Foreign

Ministry Spokesperson was the following:

Q: As reported by some foreign media, the Philippines and the arbitral tribunal are
attempting to characterize Taiping Dao of China
fii sl ando. However , umaistsovhodrécently visited Teiping Baot s and | o
it is an island boasting plenty of fresh water and lush vegetation. The installations and

facilities for medical care, postal service, energy generation, and scientific research are all

available and in good wking condition. It is vibrant and lively everywhere on this island.

Do you have any comment on this?

A: China has indisputable sovereignty over the Nansha Islands and its adjacent waters,
including Taiping Dao. China has, based on the Nansha Islarsdwa/lagle, territorial sea,
exclusive economic zone and continental shelf. Over the history, Chinese fishermen have
resided on Taiping Dao for years, working and living there, carrying out fishing activities,
digging wells for fresh water, cultivating lamhd farming, building huts and temples, and
raising livestock. The above activities are all manifestly recorded in Geng Lu Bu (Manual
of Sea Routes) which was passed down from generation to generation among Chinese
fishermen, as well as in many westeavigation logs before the 1930s.

The working and living practice of Chinese people on Taiping Dao fully proves that
Taiping Dao is an #fAislando which is completely
economic |ife of its toawnchaMaet hiil2é ppaingpisdmg aba
exposed that its purpose of initiating the arbitration is to deny China's sovereignty over the

23

Ministry of For ei gn ofChihagior £, ghedMphéd&s r Reppbkiesper s
Regular Press Conferend@0 May 2016). Aslightly different English translation, published by the

Chinese Ministry of Foreign Affairs is available at <www.fmprc.gov.cn/mfa_eng/xwfw_665399/
$2510_665@1/2511_665403/t1365237.shtml>.

35



101.

102.

The Soth China Sea Arbitration
Award of 12 July 2016

Nansha Islands and relevant maritime rights and interests. This violates international law,
and is totally unacceptabié

I n response to an invitation from the Tribuna
letter and accompanying statement on 10 June 2016. The Philippines submitted that there is no
basis in the Convention forhaChli mla®dsdsasaserai ol
territorial sea, exclusive economic zone and continental shelf. With respectGerigd.u By

the Philippines observed that this AManual of
for AHai nan f i sher neevniod emares itshtadididtr®hwdre ¢ghédns f i s h
sojourn temporarily at Itu Abg and that in any event China had failed to demonstrate any
evidence by citation to specific text or supporting documentation that would constitute proof as

to the charactésation of Itu Aba.

On 8 June 2016, representatives from the Chinese Embassy delivered to the Rehisdry a

letter from the Chinese Ambassador to the individual members of the Tribunal. The letter,

which was said not to constitute a plea or participatn i n t he ar bi trati on,

of the Ministry of Foreign Affairs of t he Pe
Bet ween China and the Philippines in the Sout
statement laid out jurisdiional points previously made by China in other statements, including

the Position Paper, under the following headings:

l. It is the common agreement and commitment of China and the Philippines to settle
their relevant disputes in the South China Seautjitanegotiation.

1. China and the Philippines have never conducted any negotiation on the -subject
matters of the arbitration initiated by the Philippines.

. The Philippinesod unil ater al initiation of
agreement on settling the disputes through negotiation and violates the provisions of
UNCLOS.

IV. China will adhere to the position of settling the relevant disputes with the
Philippines in the South China Sea through negotigtion.

24

25

Ministry of Foreign Aff aFiorrse,i gPhedipineé 84 r Repbkiesper s
Remarks on Relevant Issue about Taiping [Badune 2016)available at<www.fmprc.gov.cn/mfa_eng/
xwfw_665399/s2510_ @&#01/2535_665405/t1369189.shtml>.

Ministry of Foreign Af f aStatement oftleedvinistey dfareigiRAffairadf | i ¢ o f
the Peoplebds Republic of China on Settling Disputes
Through Bilateral Negotiation (8 June 2016), available at <http://mww.fmprc.gov.cn/mfa_eng/
wjdt_665385/2649_665393/t1370476.shtml>.
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On 10 June 201@ fourthletter from the Chinese Ambassador was delivered to the Registry,
addressed to the individual members of the Tribunal, enclasistgtement by the Chinese

Soci ety of I nternational Law, entitled iThe
Arbitrat i ond I nitiated by the Philippines is Null
same jurisdictional points that were covered in the Position Paper and dealt with in the Award

on Jurisdiction. Copies of the&anlWiJune20E6 A mb a:
were forwarded to the Philippines for information.

During the same period that the Tribunal received the four most recent letters from the Chinese
Ambassadn the Registry received copies was made aware of various unsolicited stateme

and commentaries from Chinese associations and organisations pertaining to issues covered in
the Award on Jurisdiction. These statements, however, were not provided to the Tribunal by the
Chinese Government or any Party to the Convention. sidtemets were concerned with
matters of jurisdiction already decided by the Tribunal and didffietto assist the Tribunal on

issues in dispute in the present phase of the proceedings.

On 23 June 2016, the Embassy of Malaysia in the Netherlands sent tibtlealltwo Notes

Verbales, drawing attention to an issue witlrtain maps contained in the Award on
Jurisdiction (whi ch had been extracted, for
Memorial), and requesting that the Tribunal show due regard doritihts of Malaysia

(Mal aysi ads CommunTlat Mahaysi an Embassy empha:
to intervene in the proceedings. The Tribunal sent copidéeol ay si ads Qotmemuni c a
Parties ad requested any comments byRfe 2016.The Philippines commented on 28 June

2016. With respect to the nmphe Philippines noted that it had presented the maps in such a

way as to preserve its own claim but would | e
respect t o Meslthatyssuesanddspute may @iredtly or indirectly affect its rights

and interests, the Philippines noted tiiais questionhad already been dealt with by the

Tribunal. The Philippines considered Malagsig&ommunication therefore to b@vithout

meritd and also pointed out that it wasntimelyo, in light of the facthatMalaysia had been an

observer since 10 June 2015 and until now made no effort to raise its concerns. China did not
comment on Malays@ sCommunication. On 29 June 2016, the Tridufmwarded the
Philippinesdé comments to China and aakmowl edg

note of its Communicatiof§.

26

The Tribunal recalls with respect to the maps published at pp. 3 and 9 of the Award on Jurisdiction that it

had stated at pv of the Award on Jurisdictioni The fi gures in this Award ha
Philippinesé Memori al and are included for il lustr
indication that the Tribunal endorses the figures or adopts aspciated arguments from the

Phi | i p phenrebsinalonotes that the maps contained in the present Award are likewise for
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K. NOTIFICATION , PUBLICATION , AND TRANSLATION OF AWARD

106. By advance notification that w ang dirgctlyltd thes hed o
Parties, observer States and interested media, the Tribunal advised on 29 June 2016, that it
would be issuing this Award on 12 July 2016.

107. On 1 July 2016, the Philippines informed the Tribunal, in accordance with Article 4(2) of the
Rules of Procedure, that as of 30 June 2016 Mr. Jose C. Calida had been appointed Solicitor
General of the Philippines and had also been appointed to serve as Agent in the arbitration. The
Philippines requested that future correspondence be directed amtifitorney Anne Marie L.

Coromi nas. A copy of the Philippinesd | etter

108. The Tribunal has authorised the Registry to publipheas releasie English (official version),
French, and Chinese at the same time as#uance of the present Award.

109. In accordance with Article 15(2) of the Rules of Procedure, the Tribunal has instructed that, in
due course, the Registry shall arrange for the translation of the Award on Jurisdiction and the
present Award into Chinese, b made available to the public. The English version of the

Awards, however, shall remain the only authentic version.

L. DEPOSITS FORCOSTS OF THE ARBITRATION

110. Article 33 of the Rules of Procedure states that the PCA may from time to time request the
Parties to deposit equal amounts as advances for the costs of the arbitration. Should either Party
fail to make the requested deposit within 45 days, the Tribunal may so inform the Parties in
order that one of them may make the payment. The Parties havedopested to make
payments toward the deposit on three occasions. While the Philippines paid its share of the
deposit within the time limit granted on each occasion, China has made no payments toward the
deposit. Having been pianyf,o rtnheed Pohfi | G hpipn andess fpaaii
the deposit.

110. The deposit has covered the fees and expenses of members of the Tribunal, Registry, and
experts appointed to assist the Tribunal, as well as all other expenses including for hearings and
meetings, mformation technology support, catering, court reporters, deposit administration,
archiving, translations, couriers, communications, correspondence, and publishing of the

Awards. Article 7 of Anne¥ 1 I t o the Convention pltribunaldes t h

illustrative purposes onlyThe fact that the maps are not identical to the maps used in the Award on
Jurisdiction does not refle@ny decision taken by the Tribunal with respect to the status of any land
territory or any decision taken by the Tribunal with respect to anypacty to the present arbitration.
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decides otherwise because of the particular circumstances of the case, the expenses of the
tribunal, including the remuneration of its members, shall be borne by the parties to the dispute
in equa?l shares. o

In accordance with Article 33(4) df he Rul es of Pr ocertnderean t he
accounting to the Parties of the deposits received and return any unexpended balance to the

Partieso after the i ssuance of this Award.

27

See alsdrules of Procedure, art. 31(1).
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[ll.  RELIEF REQUESTED AND SUBMISSIONS

112. On 30 November 2015, the Agent for the Philippines presentedPthel | i pFmal ne s 6

Submissionsrequesting the Tribunal to adjudge and declare that:

A.

The Tribunal has jurisdiction over the claing®t out in Section B of these

Submissiors, which are fully admissible, to the extent not already determined to be

within the Tribunaldés jurisdiction and admis
Admissibility of 29 October 2015.

(1) Chinaod6s maritime entitl emkethosesofthn t he Sou
Philippines, may not extend beyond those expressly permitted by the United
Nations Convention on the Law of the Sdai UNCL OS 0 or t he
AConventiono)

(2) Chinabds claims to sovereign riwihht s juris
respet to the maritime areas of the South China Sea encompassed by the
socal |l ed aBmi mé ned are contrary to the Conyv

effect to the extent that they exceed the geographic and substantive limits of
Chinads mar it i rslympmitedby UNGIOB;t s expr

(3) Scarborough Shoal generates no entitlement to an exclusive economic zone
or continental shelf;

(4) Mischief Reef, Second Thomas Shoal and Subi Reef argidenelevations
that do not generate entitlement to a territosid, exclusive economic zone
or continental shelf, and are not features that are capable of appropriation by
occupation or otherwise;

(5) Mischief Reef and Second Thomas Shoal are part of the exclusive economic
zone and continental shelf of the Philipgs;

(6) Gaven Reef and McKennan Reef (including Hughes Reef) aretidew
elevations that do not generate entittement to a territorial sea, exclusive
economic zone or continental shelf, but their daater line may be used to
determine the baseline frowhich the breadth of the territorial sea of Namyit
and Sin Cowe, respectively, is measured;

(7) Johnson Reef, Cuarteron Reef and Fiery Cross Reef generate no entitlement
to anexclusive economic zone or continental shelf;

(8) China has unlawfully intéered with the enjoyment and exercise of the
sovereign rights of the Philippines with respect to the living andlinomg
resources of its exclusive economic zone and continental shelf;

(9) China has unlawfully failed to prevent its nationals and ves$&&im
exploiting the living resources in the exclusive economic zone of the
Philippines;

(10) China has unlawfully prevented Philippine fishermen from pursuing their
livelihoods by interfering with traditional fishing activities at Scarborough
Shoal;

(11) China has violated its obligations under the Convention to protect and
preserve the marine environment at Scarborough Shoal, Second Thomas
Shoal, Cuarteron Reef, Fiery Cross Reef, Gaven Reef, Johnson Reef, Hughes
Reef and Subi Reef;

(12) Ch i n aupationmfcand construction activities on Mischief Reef
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(&) violate the provisions of the Convention concerning artificial islands,
installations and structures;

(b) vi ol at ®dutéhtd prosebt and preserve the marine environment
under the Conveitan; and

(c)  constitute unlawful acts of attempted appropriation in violation of the
Convention;

(13) China has breached its obligations under the Convention by operating its law
enforcemenvessels in a dangerous manpausing serious risk of colln
to Philippine vessels navigating in the vicinity of Scarborough Shoal,

(14) Since the commencement of this arbitration in January 2013, China has
unlawfully aggravated and extended the dispute by, among other things:

(@) interfering with the Philippies 6 ri ghts of navigation i
and adjacent to, Second Thomas Shoal,

(b)  preventing the rotation and resupply of Philippine personnel stationed
at Second Thomas Shoal;

(c) endangering the health and wbe#ing of Philippine personnel
statiored at Second Thomas Shoal; and

(d) conducting dredging, artificial islarguilding and construction
activities at Mischief Reef, Cuarteron Reef, Fiery Cross Reef, Gaven
Reef, Johnson Reef, Hughes Reef and Subi Reef; and

(15) China shall respect the hts and freedoms of the Philippines under the
Convention, shall comply with its duties under the Convention, including
those relevant to the protection and preservation of the marine environment
in the South China Sea, and shall exercise its rights aeddnes in the
South China Sea with due regard to those of the Philippines under the
Conventior?®

113. As described above at paragrapf and 80, on 16 December 2015 inc@rdance with
Article 19 of the Rules of Procedure, having sought the views of China, the Tribunal granted

leave to the Philippines to make the amendments incorporated in its final Submissions.

114. While China does not accept and is not participating inatbgration, it has stated its position

that the Tribunal fAdoes #®ot have jurisdiction

115. In accordance with its decision not to participate, China did not file a CeMetmorial, has
not statedts position on the particularuBmissions bthe Philippines, and has not commented
on specific substantive issues when given the opportunity to do so. China pointed out that its

Position Paper fdoes not express any positi

28 Letter from the Philippineso the Tribunal (30November2015); see alsoMerits Hearing Tr. (Day),
pp.201-205.

2 Chinads Posit seeasdRapeerr, fpearm.t h2e; Ambassador of the
the Kingdom of the Netherlands to the individual membeth®fTribunal (6 February 2015); Letter from
the Ambassador of the Peopleds Republic of China -
members of the Tribunal (1 July 2015).
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subjectmatter of the arbitratio i ni t i at ed b*Y Nevetheless hsidestcripg inne s . 0
relevant portions of the Award, in proceeding to as#as merits of the respectivel8nissions,

the Tribunal has sought to take into framcount
C h i rmofficlakstatements and conduct.

30 Chinadés Position Paper, para. 2.
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IV. PRELIMINARY MATTERS
A. THE LEGAL AND PRACTICAL CONSEQUENCES OFCHINA &5 NON-PARTICIPATION

116. As is evident from the procedural history recounted in Chapter I, Ch@saconsistently
rejected the Phil i ppi Imsashgredteacposiiionofaatceptanaer bi t r a
and nonparticipation in the proceedings. China did not participate in the constitution of the
Tribunal, it did not submit a Countdtemoria | in response to the Phild:@
not attend the Hearings on Jurisdiction or 0
invitations to comment on specific issues of substance or procedure, and it has not advanced any
of the funds equested by the Tribunal toward the costs of the arbitration. Throughout the
proceedings, China has rejected and returned correspondence from the Tribunal sent by the
Registry, reiterating on each occasdbgthe it hat
Philippines. 0

117. The Convention, however, expressly acknowledges the possibility gbartinipation by one
of the parties to a dispute and confirms that suchpaticipation does not constitute a bar to

the proceedings. Article 9 of Annex Vllquides:

Article 9
Default of Appearance

If one of the parties to the dispute does not appear before the arbitral tribunal or fails to
defend its case, the other party may request the tribunal to continue the proceedings and to
make its award. Absence af party or failure of a party to defend its case shall not
constitute a bar to the proceedings. Before making its award, the arbitral tribunal must
satisfy itself not only that it has jurisdiction over the disgutéalso that the claim isell
foundedin fact and law.

118. Pursuant to Article 9, the Philippines expressly requested that these proceedings ébntinue.
The Tribunal has continued the proceedings, confirming that despite #ppearance, China
remains a party to the arbitration, with the enguights and obligations, including that it will

be bound under international law by any decision of the Tribtinal.

s Memorial, paras. 1.21, 7.39; Awhon Jurisdiction, para. 114.

82 Convention, art. 296(1) (providing that any decision rendered by a tribunal having jurisdiction under
Section 2 of Part XV fishall be final and shall be
11 of Annex V1 | similarly provides that Aft] he award s
complied with by t h®eeAwadon Juasslictibnpopara. Alditing Miditaryuande . 0
Paramilitary Activities in and against Nicaragua (Nicaragw. United States), Merits, Judgment,
ICJReports 1986p. 14 at p. 24, para. 2&rctic Sunrise (Kingdom of the Netherlands v. Russian
Federation), Provisional Measures, Order of 22 November 2013, ITLOS Reports@3® at p. 242,
para. 51;Arctic Swunrise Arbitration (Kingdom of the Netherlands v. Russian Federatiamjard on
Jurisdiction of 26 November 2014, para. 80¢tic Sunrise Arbitration (Kingdom of the Netherlands v.
Russian FederationAward on the Merits of 14 August 2015, para. 10.
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1.  Steps Taken to Ensure Procedural Fairness to Both Parties

Article 9 of Annex VII seeks to balance the risks of prejudice that could feredfby either

party in a situation of neparticipation. First, it protects the participating party by ensuring that
proceedings will not be frustrated by the decision of the other party not to participate. Second,
it protects the rights of the nguaticipating party by ensuring that a tribunal will not simply

accept the evidence and claims of the patrticipating party by défault.

The respective procedural rights of tharties are further articulated in Article 5 of Annex VII,
whi ch pr ove abiral tridutalashall detetmine its own procedure, assuring to each

party a full opportunity*®to be heard and to

The Tribunal has taken a number of measures to safeguard the procedural rights of China. For
example, it has:

(&) ensuredthat all communications and materials in the arbitration have been promptly
delivered, both electronically and physically, to the Ambassador of China kontpgom
of theNetherlands in The Hague;

(b) granted China adequate and equal time to submit wrigsponses to the pleadings

submitted by the Philippines;

(c) invited China (as with the Philippines) to comment on procedural steps taken throughout

the proceedings;

(d) provided China (as with the Philippines) with adequate notice of hearings and multiple
opporturities to comment on the setting and scheduling of both the Hearing on
Jurisdiction and Hearing on the Merits, as describeplashgraph 47 to 53, 54 to 59
and6lto 76 above;

(e) promptly provided to China (as with the Philippines) copieganscripts of the Hearing

on Jurisdiction and Hearing on the Merits

(f) invited China to comment on anything said during the Hearing on Jurisdiction and

Hearing on the Merits;

33

34

Award on Jurisdiction, para. 115.

This duty is mirrored in the Rules of Procedure, art. 10t} he Ar bi t r al Tri bunal
arbitration in such manner as it considers appropriate, provided that the Parties are treated with equality
and that at lay stage of the proceedings each Party is given a full opportunity to be heard and to present

i t s cas e.pooyiding fordnodification or Addiions to the Rules of Procedure, or novel questions

of procedure, to be awlsdroefs stehde fARaa rtteire ss.ece)k.i ng t he

46
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(g) invited China (as with the Philippines) to comment on the proposed candiddtesras

of reference for independent experts appointed by the Tribunal;

(h) invited China (as with the Philippines) to comment on certain materials in the public

domain, but not already in the case record;

(i) made the Registry staff available to Chinese Embg&sgonnel to answer informal

questions of an administrative or procedural nature;

() had the Registry convey written communications from the Chinese Embassy to the
individual members of the Tribunand

(k) reiterated that it remains open to China to paigipn the proceedings at any stage.

122. The Tri bunal has also taken measures to safeg
by the International Tribunal for the Law of the SeaAittic Sunrise a participating party
Ashoul d not \aetagebetausa df thearappaararea of the [nguarticipating

party] in t%he proceedings. o

123. One possible disadvantage of rAwmarticipation is delay. While ensuring equality of
opportunity, the Tribunal has also complied with the obligation in Artifleoflthe Rules of
Procedure to Aconduct the proceedings so as

provide a fair and efficient process for reso

124. A second possible disadvantage about which the Philippines expresssgtncevas that
China@ppera@amance might deprive it of fAan oppor
the Arbitral Tribunal considers not to have been canvassed, or to have been canvassed
i nade qi &he &ribynal bas taken various steps to em$fwth Parties the opportunity to
address specific i ssues @araking dorexamphe, thedribtinale Tr i

introduced the following process into Article 25(2) of its Rules of Procedure:

In the event that a Party does not appesdote the Arbitral Tribunal or fails to defend its
case, the Arbitral Tribunal shall invite written arguments from the appearing Party on, or
pose questions regarding, specific issues which the Arbitral Tribunal considers have not
been canvassed, or haveeb inadequately canvassed, in the pleadings submitted by the
appearing Party.The appearing Party shall make a supplemental written submission in
relation to the matters identified by the Arbitral Tribunal within three months of the
Ar bi t r al nvitationbThensapplénental submission of the appearing Party shall be
communicated to the nesppearing Party for its comments which shall be submitted within
three months of the communication of the supplemental submisgtom Arbitral Tribunal

may t&ke whatever other steps it may consider necessary, within the scope of its powers

35 Arctic Sunrise (Kingdom of the Netherlands v. Russian Federation), Provisional Measures, Order of
22 November 2013, ITLOS Reports 2003230 at p. 243, para. 56.

36 Letter from the Philippines to the Tribunal (31 July 2013) (cemtimg on draft Rules of Procedure).
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under the Convention, its Annex VII, and these Rules, to afford to each of the Parties a full
opportunity to present its ca%e.

125. The Tribunal implemented the above proceduyeidsuing a Request for Further Written
Argument on 16 December 2014, containing 26 questions pertaining to jurisdiction and the
merits.  Further, on 23 June 2015, in advance of the Hearing on Jurisdiction, and on
23November 2015, in advance of the Hegrion the Merits, the Tribunal sent to the Parties
lists of specific issues which it wishéd be addressed. During botkanings, following the
first round of arguments, the Tribunal circulated lists of questions to be addressed during the
second round.

126. A third perceived disadvantage that the participating party may face as a result of

nonparticipation is being put i n t-paaticipatme si ti or

partyds arguments might be and tThe Piilippmesnul at e

suggested that the Tribunal coul d di scern

Philippinesd6 Submissions by consulting commun

those associated with the Government of China, and acadésnature by individuals closely
associated with Chinese authoritfésThe Tribunal has done so, cogmis of the practice of
international courts and tribunals of taking notice of public statements or informal
communications made by n@appearing Partie$.

127. Concerns about the Philippines fAhaving to gu:t

some extent alleviated, at |l east with respect

its Position Paper in December 2014. The Position Paper was ddllbyvtwo letters from the

former Chinese Ambassad@ddressed to the members of the Tribunal, fand morerecent

|l etters from t he current Chinese Ambassador .

statements of the Chige Ministry of ForeignAffairs Spokespersos and other public
statements and materialéndeed, the Tribunal has taken note of the regular press briefings of
the Chinese Ministry of Foreign Affairs, which frequently touch on issues before the Tribunal,

and occasionally contastatements exclusively dedicated to aspects of the arbitration. On the

87 The provision contains some elements of Article 3 of the 1991 Resolution of\Pmaring States
before the International Court of Justice, drafted byins#tut du Droit International

38 Award on Jurisdiction, gra. 119; Memorial, para. 7.42.

39 Award on Jurisdiction, para. 119; Memorial, para. 1.23.

40 SeeProcedural Order No. 4, p. 5 (21 April 2015), citing as examfiletic Sunrise (Kingdom of the
Netherlands v. Russian Federation), Provisional Measures, r@rid22 November 2013, ITLOS Reports
2013 p. 230 at p. 243, para. 5Arctic Sunrise Arbitration (Kingdom of the Netherlands v. Russian
Federation), Award on Jurisdiction of 26 November 2014, para. Biheries Jurisdiction (United
Kingdom v. Iceland), Erits, Judgment, ICJ Reports 1974 3; Nuclear Tests (Australia v. France),
Judgment, ICJ Reports 1974. 253; Aegean Sea Continental Shelf (Greece v. Turkey), Judgment,
ICJ Reports 1978p. 3.
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very guest inonparticipatio the Diede&eneral of the Department of Treaty
and Law at theChineseMinistry of Foreign Affairs gave the following remarks in respottse
questions about why China did not participate and whether, having renounced the opportunity to

appear before the Tribunal to contest jurisdi

First, not accepting or participating in arbitral proceedings ighd enjoyed by a sovereign

State. That is fully in conformity with international lawAnd certainly, China is not the

first State to do so.For such a proceeding that is deliberately provocative, China has

neither the obligation nor the necessity t@wegt or participate initThe Phili ppinesd
initiation of the Arbitration lacks basic grounds in international lauch an act can

neither generate any validity in international law, nor create any obligation on China.

Second, by not accepting or paip@ting in the arbitral proceedings, we aim to safeguard
the solemnity and integrity of international law, including the UNCLOS, to oppose the
abuse of the compulsory arbitration procedures, and to fulfill our commitments with the
Philippines to settle rel/ant disputes through negotiationsThe commitments were
breached by the Philippines, but China remains committed to them.

Third, the actual objective of the Philippines to initiate the Arbitration and that of some
other States to fuel the fire are notgenuinely resolve dispute3he Philippines was fully
aware that the Arbitral Tribunal has no jurisdiction over disputes concerning territorial
sovereignty and maritime delimitation between the two States; it was fully aware that it was
absolutely not pssible that China would accept the compulsory arbitration; and it was also
fully aware that such a means would not help resolve the probleith full awareness of

the above, the Philippines still decided to abuse the provisions of the UNCLOS by
unilatemlly initiating and then pushing forward the arbitral proceedir&sme other States,

who were making every effort to echo it, apparently have their ulterior motivassuch a
game, there is no point for China to humor it.

Fourth, whether or not Chinaccepts and participates in the arbitral proceedings, the
Arbitral Tribunal has the obligation under international law to establish that it does have
jurisdiction over the disputesBut from what we have seen, it apparently has failed to
fulfill the obligation and the ruling would certainly be invali&o there is no such thing of
Chinats taking the consequence of the arbitratidh.anything, it is the Philippines that
should bear all the consequences of abusing the UNCLOS.

Itisin relationtothefout h poi nt above, ithe Tribunal 6s ol

establish that it does have jurisdiction over

2. StepsTaken by the Tribunal to Satisfy Itselfthat It Has Jurisdiction and that the
Claim is Well Foundedin Fact and Law

Ch i n a gaticipatton imposes a special responsibility on the Tribunal. There is no system
of default judgment under the Convention. As will be apparent in the course of this Award, the
Tribunal does not simply adophte Phi |l i ppi nes6 arguments or ac
Rat her , under the terms of Article 9 of Annex
it has jurisdiction over the dispute eboret al so

making any award.

41

SeeMi ni stry of Foreign AfihagBriefirg by Xo élang, DieeétaGenBralpfu bl i ¢ o
the Department of Treaty and Law on the South China Sea Arbitration Initiated by the Philippines
(12 May 2016),available at<www.fmprc.gov.cn/mfa_eng/wjdt_665385/zyjh_665391/t1364804.shtml>.
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The Tribunal has actively sought to satisfy itself as to whether it has jurisdiction over the
di sput e. Foll owi ng Chi aMe@aial, the Tribusal requestadottie t o
Philippines under Article 25 of the Rule$ Procedure to provide further written argument on
certain jurisdictional questions and posed questions to the Philippines both prior to and during

f

the Hearing on Jurisdiction. Chinabs Positio

reasons why itensi ders that the Tribunal i doThes not
Tribunal decided to treat the Position Paper and certain communications from China as
constituting, in effect, a plea concerning jurisdiction, which under the Rules of Procashme
conducting a hearing and issuing a preliminary ruling dedicated to jurisdittidowever, in

line with its duty to satisfy itself that it has jurisdiction, the Tribunal did not limit the hearing to

the three issues raised by China. It also consitjeand invited the Parties to address, other
possible jurisdictional guestions. These pr

issued on 29 October 2015 (a summary of which appepesadraphd45to 164 below).

With respect to the duty t o swellfoundedgn facttardde | f t
law, the Tribunal notes that Article & Annex VII does not operate to change the bardé

proof or to raise or lower the standard of proof normally expected of a party to make out its
claims or defence¥. However, as a practical matter, Article 9 has led the Tribunal to take steps

to test the evidence provided by the Philippines andgmeut the record by seeking additbn
evidence, expert input, andu®y submissions relevant to questions arising in this merits phase,
including as to the status of features in the South China Sea, the allegations concerning
violations of maritime safetgbligations, and claims about damage to the marine environment.

These steps are described below.

First, pursuant to the procedure established in Article 25 of the Rules of Procedure, in the

I,.

0

h

Tribunal 6s Request for Fur t hO&4, theWriburtaltneted th&r g u me

Phil i grpg tnneesmt t hat inone o fdndtaven te dapgeésuameng i n
themdi s capable of generating enti®% The fibumal t o
invited the Phil i mlhistarieaband aothrdpplogioalinfatneation, dsdwielt i o n
as detailed geographic and hydrographic information regardimgAba, Thitu, and West

Y o r R The Tribunal also invited the Philippines to provide written argument on the status of

42

43

44

45

46

Chi na b o Pdper,pard.2 o

SeeProcedural Order No. 4 (21 April 2015).

SeeRules of Procedure, art. 22.

Memorial, para. 5.96.

T he Tr iRbguestddr Bugher Written Argument by the Philippines Pursuant to Article 25(2) of the

Rules of ProcedureReqiest No. 20, annexed to Procedural OrderN@.6 December 2014) (hereinafter
fiRequest for Further Written Argumento ) .
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any maritime featre claimed by Chiraii whet her or not dthatcoulgi ed b
potentially give rise to an entitlement to an exclusive economic zone or continental shelf
extending to any of Mischief Reef, Second Thomas Shoal, Subi Reef, Scarborough Shoal,
ReedBank,d t he areas designated as Philippine oil
the Philippines was invited to provide fAhist
detailed geographic and hydr ogr aatdras:c Spiattyf or ma't
Island, North-East Cay(North Danger Reef)SouthWest Cay(North Danger Reef); Nanshan

Island; Sand Cay; Loaita Island; Swallow Reef; Amboyna Cay; Flat Island; Lankiam Cay; Great
Discovery Reef; Tizard Bank reefs; and Union Bank r&efln response to this request, the
Philippines submitted with its Supplemental Written Submission an atlas and an expert report

by Professor Clive Schofield, Professor J.R.V. Preseod Mr.Robert van der Poll entitled

AAn Apprai sal o f arattdrigtics @Grel GtatnsaopCentam dnsularGbature in the
South Chi nEhofkei&épor) X he The atl as prageograpeidd f or
and hydrographic description, a satellite image, photographs, excerpts from various sailing
directionsand nautical charts, and a summation of the pertinent geographic and hydrographic
information by geographer DRobert W. SmitH?

133. Second, in accordance with Article 24 of the Rules of Procedure, and after seeking the views of
the Parties, the Tribunal eéhed an independent technical expetr. Grant Boye8 to assist
it i n #Ar evisagweagrgphiaand hydragraghiy information, photographs, satellite
imagery and other technical data in order to enable the Arbitral Tribunal to assess thesstatus (a
a submerged feature, lewi de el evati on, unesi samaed) onof heéhe€
Submissions or any other such feature determined to be relevang dbhe course of the
reference. While the appointment of hydrographic expsrtsommon pectice in Annex VII
arbitrations’®i n | i ght  edrtici@aton, Ma Boyes was also tasked with assisting with

a fAcritical assessment of srueblneviatnetd ebxyp etrhte aRlhvii

47 Request for Further Written Argument, Request No. 22.

48 Supplemental Written Submission of the Philippines, Vol. Il (16 March 20@®reinafter
fiSupplemental Written Submissior ) .

49 See, e.g.Guyana v. SurinameAward of 17 September 2007, PCA Award Series at pgb45RIAA
Vol. XXX, p. 1, at pp. 2729, para. 108Barbados v. Trinidad and Tobagédward of 11April 2006, PCA
Award Series at p. 33, RIAA Vol. XXVII, p. 147 at p. 160, para. Bay of Bengal Maritime Boundary
Arbitration (Banglaesh v. Indiy Award of 7 July 2014, paras.-15.

50 Terms of Reference for Expert, Mr. Grant Boyes, para. 3.1.1 (10 September 2015). Amedeat
paragraph 3.2, it was noted that in providing the
respect that it is the Arbitral Tribunal, and not the Expert, that makes any determination as to legal
guestions, in particular the applicatiohArticle1 21 ( 3) of the Convention. o
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134. Third, the Tribunal posed to Professor &8itld a series of written and oral questions during the
Hearing on the Merits, about his testimony, his earlier writings, and specific points in the
Schofield Report!

135. Fourth, the Tribunal similarly posed written and oral questions to Professor Kenntearpe

who submitted two expert reports for the Philippines about the environmental consequences of

Chinads conduct inPrtohfee sSoourt hCaQhpiennat eSedas. s econ

inter alia, to adequately address the issues identified by thé D u n a | in its AANN

circulated in advance of the Heariog the Merits

136. Fi ft h, i n | i -panticipatoh, theCTribunah decddednta appoint coral reef ecology
experts to provide their independent opinion on the impact of Chinestraction activities on
the coral reef systems in the Spratly Islands. A team composed of Dr. Sebastian Ferse,

Professor Peter Mumby, and e |l i na War d pr efeseRegbrdgd , r emo wth i (t

both sides were invited to comment. In the cowk@reparing the report, some follewp
guestions were put to the Philippines about sources relied on in the Carpenter Report, a process

through which the Tribunal gained yet further informafibn.

137. Si xt h, the Tribunal has netadce oneshviroomental istues, und e

including having §) asked the Philippines and Professor Carpenter to ideantijystatements
made by Chinese @vernment officials that suggest China had taken into account issues of
ecological preservation and followed emwvimental protection standards in connection with its
construction work? (b) presented to the Parties for their comment a number of official Chinese
statenents and reports from Chinesdat®sponsored scientific institutes concerning the

ecological impacbf the construction worké (c) specifically and directly asked China whether

51 Letter from the Tribunal to the Parties with Annex of Questions (10 November 2015); Letter from the
Tribunal to the Parties, Annex B: Questions for Prof. Schofield (27 November 2015); Merits Hearing Tr.
(Day 3), . 310; Merits Hearing Tr. (Day 4), pp. 4.

52 K.E. Carpenter,Eastern South China Sea Environmental Disturbances and Irresponsible Fishing
Practices and their Effects on Coral Reefs and Fishef@s March 2014) (Annex 240) (hereinafter
fiFirst Carpenter Reportd ) K.E. Carpenter & L.M. ChouEnvironmental Consequences of Land
Reclamation Activities on Various Reefs in the South China(BeaNovember 2015) (Annex 699)

( her eiSearidtGampentdr Repord;) Letter from the Tribunal to the Parties withnnex of
Questions (10 November 2015); Letter from the Tribunal to the Parties, Annex C: Questions for
Prof. Carpenter (27 November 2015); Merits Hearing Tr. (Day 3), pfa#48Verits Hearing Tr. (Day),

pp. 138162. See alsdSupplemental Response tai€¥tion from Judge Wolfrum (1Becember 2016);
Declaration of Prof. Kent E. Carpenter, Ph.D. (24 April 2016).

53 Letter from the Philippines to the Tribunal (14 November 2016).

54 Letter from the Tribunal to Parties (1 April 2016); Letter from the Phitippito the Tribunal (28pril
2016).

55 Letter from the Tribunal to Parties, Annex A: Questions for the Philippines, Annex C: Questions for
Prof. Carpenter (27 November 2015); Hearing Tr. (Day 3), p. 198.

56 Letter from the Tribunal to Parties (5 Februafie).
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it had undertaken an environmental impact study and fiosahe Tribunal tdoe provided with

a copy?’ While China declined to comment, the Tribunal has taken note of itstreffiial
statements to the effect that #fA[a]l]s owners of
ecological environment of relevant islands, reefs and waters more than any other country,
organi zation or peopl e omtlhorough tudies@ndIsakentificpomoaf, t h a't
China adopts dynamic protection measures along the whole process so as to combine
construction with ecological environmental protection and realize sustainable development of

i sl ands °aAsdoted dalofvsnChapterVIl.D, neither the Tribunal nor its experts,

however, have managed to retrieve copies of such studies.

Seventh, in relation to the Philippinesd Subm
Chinese | aw enforcement vessels in breach of th
Tribunal considered it appropriate to appoint an expert to review the available documentary
material and draw independent conclusions. In accordance with Artictd &% Rules of

Procedure and having consulted the Parties, the Tribunal commissioned a report by Captain
Gurpreet SSinglptaRepard Y t he A

Eighth, in accordance with Article 22 of the Rules of Procedure, which provides that the

Tri bunale alhappgropriate enéasures ima er t o e st aabd Artislen25t he f a
which statesthat he Tr i bunal fimay take whateverto ot her
afford to each of the Parties a Ifhaslohsewwmplpor t ur
occasions invited the Parties to comment on various sources concerning the prevailing
conditions on features in the South China Sea, including some materials in the public domain
emanating from the Taiwan Authority of ChiAA The Philipphes has responded with
comments both during thbearing and in written submissions after thkearing.®® On

11 March 2016 the Philippines submitted written comments, accompanied by two new expert

reports on soil and water quality at Itu ABaOn 25April 2016, the Philippines responded to
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61

Letter from the Tribunal to Parties (5 February 2016).

Ministry of Foreign AffaFosei °ProMIi pdDst RepBpbkespé
Regular Press Conferencg May 2015),available at <www.fmprc.gov.cn/mfa_eng/xwfw_665309
$2510_665401/2511_665403/t1361284.shtml>.

See, e.g Letter from the Tribunal to the Parties (10 November 2015); Letter from the Tribunal to the

Parties (5 February 2016); Letter from the Tribunal to the PartiapriL2016).

See, e.g.Merits Haring Tr. (Day 1), p. 87, n. 123, p. 94,141; Merits Hearing Tr. (Day 2), pp.114,

120-21; Merits Hearing Tr. (Day 4), pp. 4®; Request for Further Written Argument, Bgr7;

Supplemental Written Submission, Vols. | and II.

Written Responses of thhi | i ppines to the Tribunal 6s 5 Febr
(11March2 01 6 ) ( h &vritteri Respbntes of thé Philippines (11 March 2016)) ; BRileyT .
Groundwater Resources Analysis of Itu A@March2 0 1 6 ) (Annex 8Hr8&t)Baldyher ei na
Reportd ) ; P. P. Exped Reportaoh ISail Resources and Potential-Sestaining Agricultural
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an invitation to commenturther on additional Taiwanese materialdVhile the Philippines
considered that it would have been fAwithin it
well-justified in finding, that hese materials should be disregarded i t neverthe
Airecddynheeexcepti onal @ipfpfeiac aintcieeh aGhicma@d@s emo
and chose fAnot to object to the Tribunrfal 6s c
Accordingly, the Philippinesprovidedcomments, translations and exhibits, and supplementary

expert reports. China did not submit comments to the Tribunal in response to these materials,

though its public statements on relevant questions have beerfhoted.

Ninth,the Tr i bunal sought t he PartiUWKsl® Pviortethes on r «
Hearing on the Merits t he Tr i bunal had requested the Phj
sought and been able to obtain copies of hydrographic survey plans (fda#),ctelating in

particular to those surveys undertaken by the United Kingdom in the Nineteenth Century and by
Japan in the period | ea d TihgPhilppines replied that it @& c o n d
not and explained that it considered it unnecgstado s> On 1 April 2016, the Tribunal

informed the Parties thét considered it appropriate to have reference, to the greatest extent
possible, to original records based on the direct observation of the features in question, prior to
them having bee subjected to significant human modification. As the most extensive
hydrographic survey work in the South China Sea prior to 1945 was carried out by the Royal

Navy of the United Kingdom, followed closely by the Imperial Japanese Navy, the Tribunal
advisel that it had undertaken to seek records from the archives of the UKHO, which also hold
certain Japanese records captured during the Second WorldWaT ribunalprovided copies

of records to the Parties and invited their comments, which the Philigpiodsged on 28 April

2016.

Tenth, the Tribunal also considered it appropriate to consult French material from the 1930s in

|l ight of Franceds occupati on %afdinbrleeto @mmaat | y |
more complete picture as to the matuconditions of the South China Sea features.
Accordingly, the Tribunal sought records from the online database ofBihiethéque

Nationale de Francaand from theAr c hi ves Nat-Ma.n@n 26 May @QELE) the r e
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66

Production on Itu Aba(Expert Report, March2016) (Annex8 7 9 ) ( h eFirsti Motavialli e r fi
Reporto ) .

Written Responses of the Philippines tunAba (25 April 2016), paras-8.

Letter from the Tribunal to the Parties (1 April 2016).

Letter from the Tribunal to the Parties (10 November 2015).

SeeMerits Hearing Tr. (Day 2), p. 38.

Republic of France, Mi inei Relatingyto tlee fOccEpatioreoif @ertain Asfariddy r s fi
French Naval QOfficial tJausal of Ihe F&ncld Republigp. 7837 (26 July 1933)
(Annex159).
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Tribunal provided the Parties withe most pertinent documents obtained from those sources
and allowed them an opportunity to comment. The Philippines sent its comments, with

supplementary materials, on 3 June 2016.

As explained in the Tri bunal 6 alcansideradhistoricalat i on s
records concerning conditions on features in the Spratly Islands, prior to them haeng be
subjected to significant human modification, to be more relevant than evidence of the situation
currently prevailing, which reflects thefefts of the various littoral States to improve the
habitability of features under their control. Accordingly, although the Tribunal has fully
considered the contemporary evidence provided by the Philippines, as well as certain materials
made public by tb Taiwan Authority of China, the Tribunal has not itself sought additional
materials on contemporary conditions on any feature in the Spratlys. The Tribunal has, for the
same reason, not sought to take advadfarttoage of
arrange a site visit to Itu Aba. In this respect the Tribunal notes that China, through its
Ambassadorés | etter of 6 February 2015, objec
the South China Sea by the Tribuffal.

3. Conclusiononthele g a | and Practical C o-Rastieipptioe nces of

For reasons set out above, despite its-anticipation in the proceedings, China i®aty to
the arbitration and is bound under international law by any awards rendered by the Tribunal.

Inline with its duties under Annex VII to the
non-participation, the Tribunal has taken steps to ensure procedural fairness to both Parties
without compromising the efficiency of the proceedings. The Tribunal Bastaen steps to
ascertain Chinabds position on the issues for
officials publicly and in communications to the members of the Tribunal. In addition to its
thorough review of the materials placed before ithg/Rhilippines, the Tribunal has also taken

steps to satisfy itself of its jurisdiction and the legal and factual foundations Bffthe | i ppi ne s (
claims through obtaining independent expert input, reviewing other materials in the public

domain, and invitig further comments from the Parties on those sources.

67

Letter from the Ambassador of the Peoplebds Republ
members of the Tribunal (6 February 2015) (AThe Ch
initiation of the arbitration and any measures to push forward the arbitral proceeding, holds an omnibus
objection to all procedural applications or stapat would require some kind of response from China,

such as 6éintervemndupcuriadssy bomi ssi oBs &t asnd, 66i te visi
al so noted that a site visit Awoul d poteesiebomal cert ai
(26 January 2015).
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SUMMARY OF T HE TRIBUNAL &8 AWARD ON JURISDICTION

Pursuant to Article 288(4) of the Convention,
or tribunal has jurisdiction, the matter shall be settled deci si on of that <cou
set out above, where a Party does not appear before the Tribunal, Article 9 of Annex VII to the

Convention requires that At he arbitral tribun
overthedispt e but also that the claim is well foun

of Procedure adopted by the Tribunal provide at Article 20(3) as follows:

The Arbitral Tribunal shall rule on any plea concerning its jurisdiction as a preliminary
queston, unless the Arbitral Tribunal determines, after seeking the views of the Parties, that
the objection to its jurisdiction does not possess an exclusively preliminary character, in
which case it shall rule on such a plea in conjunction with the nfrits.

Chi nRogéit®n Papewas said by the Chinese Ambassado
explain[ed] why the Arbitral Tribuné&lnits . . n
Procedural Order No. 4 of 21 April 2015, the Tribunal recalled the peadfi international

courts and tribunals in interstate disputes of (a) taking note of public statements or informal
communications made by nappearing Parties, (b) treating such statements and
communications as equivalent to or as constituting preliminhjections, and (c) bifurcating
proceedings to address some or all of such objections as preliminary qué@sfitiesTribunal

considered that:

the communications by China, including notably its Position Paper of 7 December 2015

and the Letterof6 Febrar y 2015 from the Ambassador of the
to the Net herl ands, effectively constitute a
jurisdiction for the purposes of Article 20 of the Rules of Procedure and will be treated as

such for thepurposes of this arbitratioi.

Accordingly, the Tribunal decided:

in |light of the circumstances and its duty to |
heard and to present its case, 0 it is appropria
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71

Rules of Procedure, art. 20(3).

Letter from the Ambassador of China to the Netherlands to the individual members of the Tribunal
(6 February 2015).

See, e.g.Arctic Sunrise (Kingdom of the Netherlands v. Rus$iaderation), Provisional Measures,
Order of 22 November 2013, ITLOS Reports 2qi8a. 54Arctic Sunrise Arbitration (Kingdom of the
Netherlands v. Russian Federatip@ward on Jurisdiction of 26 November 2014, pdra.(referring to
Procedural Order No4, 21 November 2004)Fisheries Jurisdiction (United Kingdom v. Iceland),
Jurisdiction of the Court, Judgment, ICJ Reports 19333 at pp. B, paras. 3, 5, 202; Fisheries
Jurisdiction (Federal Republic of Germany v. Iceland), Jurisdiction of thetCéudgment, ICReports
1973 p. 49 at pp. 564, paras3, 5, 1011, 13; Nuclear Tests (Australia v. France), Judgment,
ICJReports 1974p. 253 at pp255-257, paras. 4, 6, 1B5; Nuclear Tests (New Zealand v. France),
Judgment, ICJ Reports 1978. 45 at pp. 45861, paras. 4, 6, 1B5; Aegean Sea Continental Shelf
(Greece v. Turkey), Judgment, ICJ Reports 1978 at pp. 120, parasd4-47.

Procedural Order No. 4, para. 1.1 (21 April 2015).
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hearing to consider the matter of the Arbitral
admi ssibility of th® Philippinesd submissions. o

148. The Tribunal also noted that it would not limit itself to hearing only the questions raised in
Chi nads Peo’s The Tribunal &eordingly convened the Hearing on Jurisdiction in
The Hague on 7,,&nd 13 July 2015 and issued its Award on Jurisdiction on 29 October 2015.
The principal findings of that decision are recalled herein.

1. Preliminary Matters

149. In its Awardon Jurisdiction t he Tr i bunal noted that fibot h th
t o the Candvtleanthei poovisions for the settlement of disputes, including through
arbitration, form an integral part of the Conventi®rAlthough the Conention specifies certain
limitations and exceptions to the subject matter of the disputes that may be submitted to
compulsory settlement, it does not permit other reservatimba State may not except itself

generally from the Ghenesotution of dispuies. mechani sm for

150. The Tribunal a | garticipation and held hhiat this fast doesonet deprive the
Tribunal of jurisdiction. In this respect, the Tribunal recalled the provisions of Article 9 of

Annex VIl to the Convention.

151. Although China did not participate in the constitution of the Tribunal, the Tribunal held that it
had been properly constituted pursuant to the provisions of Annex VIl to the Convérfioe.
Tribunal detailed the steps it had taken to satisfy itself reganténjurisdiction, including
through questions posed to the Philippines and throughHering on Jurisdiction in
July 201578 The Tribunal also recalled the steps it had taken to safeguard the procedural rights

of both Parties in the circumstances of Qi a 0 -participation’®

152. Final |l vy, the Tribunal considered the argumen

Philippines6é wunilateral resort to arbitratio

2 Procedural Order No. 4, para. 1.3 (21 April 2015).
I Procedural Order No. 4, para. 1.4 (21 April 2015).
74 Award on Jurisdiction, para. 106.

s Award on Jurisdiction, para. 2.

76 Award on Jurisdiction, para. 107

L Award on Jurisdiction, para. 413(A).

8 Award on Jurisdiction, paras. 37, 112123.

I Award on Jurisdiction, paras. 1-120.
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provisions of the Conventiofi. The Tribunal natd that, although certain provisions of the
Convention address the abuse of rights and provide a preliminary procedure to dismiss claims

t hat are facially wunfounded, it was more app
Tri bunal 6s ajpreliminarydobjectioftdfmeasiri bunal also noted
of unilaterally initiating an arbitration under Part XVitselfc annot consti tute an

Conventiorf?

2. Existence of a Dispute ancerning Interpretation and Application of the Convention

The Tribunal next considered whether there is a dispute between the Parties concerning the
interpretation or application of the Convention, which is the basis for the dispute settlement
mechanisms of the Conventi&hln so doing, the Tribunalonsidered two objections set out in
Chinads Position Paper: first, that the Par
islands of the South China Sea and therefore not a matter concerning the Conwasation
second, t hat tishaetualy aloutt ithe defimitation sofptliet mearitime boundary
between them and therefore excluded from dispute settlement by an exception set out in the
Convention that Stataway activateby declaration China activated the exception for disputes

concerniig sea boundary delimitations when it made a declaration in 2006.

With respect to the former objection, the Tribunal noted that there is a dispute between the
Parties regarding sovereignty over islands, but held that the matters submitted to arbitration by

the Philippines do not concern sovereigityLhe Tribunal considered it to be expected that the
Philippines and China would have disputes regarding multiple subjectsnptiasisethat the

Tri bunal did not accept t haisputdiavdr sofemigrtyahats f r o
sovereignty is also the appropriate characterisation of the claims the Philippines has submitted

in these § Thedribena alseqghasised hat #A[t] he Philippines
Tribunal to rule on sovereigntgnd, indeed, has expressly and repeatedly requested that the

Tri bunal ref r &iTme Thibunalemprasiseddhod tn gi.td0 di d fAnot see

Philippinesd Submissions requir e?® Bgimllyithmpl i cit
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Award on Jurisdiction, paras. 1:2£9.
Award on Jurisdiction, para. 128.
Award on Jurisdiction, para. 126.
Award on Jurisdiction, paras. 1498.
Award on Jurisdiction, paras. 1854,
Award on Jurisdition, para. 152.
Award on Jurisdiction, para. 153.

Award on Jurisdiction, para. 153.
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Tribunalobser ved that it was dAfully conscious of
the extent t hat it reaches the merits of any
that 1its decision neither abkmatalans soveremgnmtyindet r ac

the Sout h®#China Sea. 0o

With respect to the latter objection, the Tribunal noted that a dispute concerning whether a State
possesses an entitlement to a maritime zone is a distinct matter from the delimitation of
maritime zonesin an area in which they overldp. While a wide variety of issues are
commonly considered in the course of delimiting a maritime boundary, it does not follow that a
dispute over each of these issues is necessarily a dispute over boundary delimitation. In

particular, the Tribunaémphasisethat:

A maritime boundary may be delimited only between States with opposite or adjacent
coasts and overlapping entitlements. contrast, a dispute over claimed entitlements may
exist even without overlap, whérdor instancé a State claims maritime zones in an area
understood by other States to form part of the high seas or the Area for the purposes of the
Convention®

Accordingly, the Tribunal held that the claims presented by the Philippines do not concern sea
bounday delimitation and are not, therefore, subject to the exception to the dispute settlement
provisions of the Conventiotl. The Tribunal alscemphasisedhat the Philippines had not

asked it to delimit any boundafy.

Turning to the matters raised inthelPhiippi nesd Submi ssions, the Tr
to determine whether disputes existed between the Parties at the time the Philippines
commenced this arbitration and whether such disputes concerned the interpretation and
application of the Conventic® In so doing, the Tribunal noted that it was necessary to address
some ambiguity regarding Chinaés position on
existence of a dispute may be inferred from the conduct of a State, or from silence, and is a
mater to be determined objectivey.The Tr i bunal considered that

claims reflected a dispute concerning the Convefitiamd noted in particular that a dispute
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Award on Jurisdiction, para. 153.
Award on Jurisdiction, paras. 18%7.
Award on Jurisdiction, para. 156.
Award on Jurisdiction, para. 157.
Award onJurisdiction, para. 157.
Award on Jurisdiction, paras. 1898.
Award on Jurisdiction, paras. 18%3.

Award on Jurisdiction, paras. 1448.
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concerning the interaction between the Convention and oidfiets (including any Chinese

historic rights) is a dispute concerning the Convention.

3. Involvement of IndispensableThird Parties

Having identi fied t he di sputes presented by
considered whether the absence from this arbitratioother States, such as Viet Nam, that

have claims to the islands of the SoutH China
The Tribunal noted that this arbitration differs from past cases in which a court or tribunal has
found the involvenent of a thirdparty to be indispensable.The Tr i bunal recal |
determination of the nature of and entitlements generated by the maritime features in the South
China Sea does not require a deciddcandingyn i ssu
that f#A[t] he | egal rights and obligations of V
prerequisite to the det e¥® Whefribunal also recalfed thahia mer i
December 2014, VieNam s ub mi t t etdof the MinBtty aft FoneignnAffairs of
VietNamo f or the Tribunal 6és attenti on, i n which

Tribunal has jurisdi®ction in these proceeding

4, Preconditions to Jurisdiction

The Tribunal then considered the pneditions to jurisdiction set out in the Convention.
Although the dispute settlement mechanism of the Convention provides for compulsory
settlement, including through arbitration, it also permits parties to agree on the settlement of
disputes through alteative means of their own choosing. Articles 281 and 282 of the
Convention may prevent a State from making use of the mechanisms under the Convention if
they have already agreed to another means of dispute resolution. Article 283 also requires the

Parties to exchange views regarding the settlement of their dispute before beginning arbitration.

The Tribunal considered the applicability of Articles 281 and 282 to the following instruments
to determine whether the Parties had agreed to another means ¢¢ disttiement: (a) the
2002 ChinaASEAN Declaration on the Conduct of Parties in the South China(thea

ADOCO ,) (b) a series of joint statements issued by the Philippines and China referring to the
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Award on Jurisdiction, para. 168.
Award on Jurisdiction, paras. 1-7188.
Award on Jurisdictionpara. 181.
Award on Jurisdiction, para. 180.

Award on Jurisdiction, para. 183.
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resolution of disputes through negotiations, (c) thealy of Amity and Cooperation in
Southeast Asia, and (d) the Convention on Biological Divelsity hC8BDof) The Tribunal

held that theDOCi s a ©pol i ti cal agreement and fAwas nc
agreement with respect to dispute resolytitthdoes not provide a mechanism for binding
settlement® and does not exclude other means of settledf&ithe Tribunal reached the same
conclusion with respect to the joiAtWithtat eme
respect to the Treaty &mity and Cooperation in Southeast Asia and @D, the Tribunal

noted that both are legally binding agreements with their own procedures for disputes, but that
neither provides a binding mechanism and neither excludes other procétukdsitionally,

the Tribunal noted that although there is overlap between the environmental provisions of the

UN Convention on the Law of the Sea and tBBD, this does not mean that a dispute
concerning one instrument is necessarily a dispute concerning the other orhdhat t
environmental claims brought by the Philippines should instead be considered under the
framework of theCBD.1% Accordingly, the Tribunal concluded that none of these instruments

prevent the Philippines from bringing its claims to arbitration.

With respet to the exchange of views on the settlement of the dispute, the Tribunal held that
Article 283 requires parties to exchange views on the means of settling their dispute, not the
substance of that dispuf€. The Tribunal held that this requirement was inethe record of
diplomatic communications between the Philippines and China, in which the Philippines
expressed a clear preference for multilateral negotiations involving the other States surrounding
the South China Sea while China insisted that onbtduiéil talks could be consider®é.The
Tribunal also considered whether, independently of Article 283, the Philippines was under an
obligation to pursue negotiations before resorting to arbitratfom this respect, the Tribunal

held that the Philippire had sought to negotiate with Chitfaand noted that it is well
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Award on Jurisdiction, para. 217.

Award on Jurisdiction, para. 300.

Award on Jurisdiction, para. 222.

Award on Jurisdiction, paras. 2561, 301.

Award onJurisdiction, paras. 26869, 281289, 307310, 317321.
Award on Jurisdiction, paras. 2@85.

Award on Jurisdiction, para. 333.

Award on Jurisdiction, paras. 33A42.

Award on Jurisdiction, paras. 3851.

Award on Jurisdiction, para. 347
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established that international law does not require a State to continue negotiations when it

concludes that the possibility of a negotiated solution has been exhidtisted.

5. Exceptions and Limitations to Jurisdiction

161. Finally, the Tribunal examined the subject matter limitations to its jurisdiction set out in
Articles297 and 298 of the Convention. Article 297 automatically limits the jurisdiction a
tribunal may exercise over disputes concerningmaascientific research or the living resources
of the exclusive economic zone. Article 298 provides for further exceptions from compulsory
settlement that a State may activate by declaration for disputes concerning (a) sea boundary
delimitations, (b) tdtoric bays and titles, (c) law enforcement activities, and (d) military

activities. By declaration on 25 August 2006, China activated all of these exceptions.

162. The Tribunal considered that the applicability of these limitations and exceptions may depend

upon certain aspects of the merits of the Phil

(a) First, the Tribunal noted thits jurisdiction may depenan the nature and vdlty of any
claim by China tohistoric rights in the South China Sea and whether such rights are

coveredbythexec |l usi on from jurisdiédtion of #dAhisto

(b) Second, the Tribunal noted this jurisdiction may dependn the status of certain
maritime features in the South China Sea and whether the Philippines and China possess
overlapping entitlement®tmaritime zones in the South China Sea. If so, the Tribunal
may not be able to reach the merits of certain claims because they would first require a

delimitation of the overlapping zones (which the Tribunal is not empowered t& do).

(c) Third, the Tribunahoted that its jurisdiction may depend on the maritime zone in which

alleged Chinese law enforcement activities in fact took pfdce.

(d) Fourth, the Tribunal noted that its juristion may depenan whether certain Chinese

activities are military in naturg?

163. The Tribunal recalled that its Rules of Procedure call for it to rule on objections to jurisdiction

as a preliminary matter, but permitted it to rule on such objections in conjunction with the

111 Award on Jurisdiction, para. 350.
112 Award on Jurisdiction, para. 393.
113 Award on Jurisdiction, para. 394.
114 Award on Jurisdiction, para. 395.

115 Award on Jurisdiction, para. 396.
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merits if the objection ddmwiensarryotc hmposasd®s . a
foregoing reasons, the Tribunal concluded that it was able, at that time, to rule that it has
jurisdiction over certain of the claims brought by the Philippines, but that others were not
exclusively preliminary and would be defed for further consideration in conjunction with the

merits116

6. Decisions of the Tribunal

164. In its Award, the Tribunal unanimously concluded that it:

A. FINDS that the Tribunal was properly constituted in accordance with Annex VII to
the Convention.

B. FINDS t hat Cdppearanbesin thesenproceedings does not deprive the
Tribunal of jurisdiction.

C. FI NDS that the Philippinesd act of initiati
abuse of process.

D. FINDS that there is no indispensable third pavwhose absence deprives the
Tribunal of jurisdiction.

E. FINDS that the 2002 Chiil&ASEAN Declaration on Conduct of the Parties in the
South China Sea, the joint statements of the Parties referred to in paragraphs 231 to
232 of this Award, the Treaty of Aty and Cooperation in Southeast Asia, and the
Convention on Biological Diversity, do not preclude, under Articles 281 or 282 of
the Convention, recourse to the compulsory dispute settlement procedures available
under Section 2 of Part XV of the Convention

F. FINDS that the Parties have exchanged views as required by Article 283 of the
Convention.

G. FI NDS that the Tribunal has jurisdiction to
No. 3, 4, 6, 7, 10, 11, and 13, subject to the conditions noted in painagto, 401,
403, 404, 407, 408, and 410 of this Award.

H. FINDS that a determination of whether the Tribunal has jurisdiction to consider the
Philippineséd Submissions No. 1, 2, 5, 8, 9,
of issues that do not possess exclusively preliminary character, and accordingly
RESERVES consideration of its jurisdiction to rule on Submissions No. 1, 2, 5, 8, 9,

12, and 14 to the merits phase.

l. DIRECTS the Philippines to clarify the content and narrow the scope of its
Submision 15 and RESERVES consideration of its jurisdiction over Submission
No. 15 to the merits phase.

J. RESERVES for further consideration and directions all issues not decided in this
Award 117

116 Award on Jurisdiction, paras. 39/.2.

17 Award on Jurisdiction, gra. 413.
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THE STATUS AND EFFECT OF THE TRIBUNAL &6 AWARD ON JURISDICTION

TheTr i bunal 6s Award on Jurisdiction is an fAawa
Article 10 of Annex VII to the ConventioH® Pursuant to Article 11 of Annex VIl to the
Convention, fA[t] he award shal lieshodghetlispmeahbvea nd w
agreed in advance to an appellate procedure. It shall be complied with by the parties to the

di spite. o

The Tribunal is conscious that China has not,
Award on Jurisdictionandhasat ed t hat the Award fAis null an
o n Ch? Tha Tribunal is also conscious that China has continued to assert publicly that the
Tribunal | acks jurisdiction for the s&ene reas
2014, specifically that:

@ nAFirst, t he e smsaten af the avbitratibnhiseterrisotiab Jovereignty over
several maritime features in the South China Sea, which is beyond the scope of the
UNCLO3Z. o

() A"Second, even ass umweragncarredweth thef intetpretatiorcanda i ms
application of the UNCLOS, they would still be an integral part of maritime delimitation,
which has been excluded by China through its 2006 Declaration and consequently is not

subject to comPul sory arbitration. o

(¢ AThird, gi ven that China and the Philippin
South China Sea through negotiation, the Philippines is precluded from initiating

arbitratio® unilaterally. o

118

119

120

121

122

123

Convention, Annex VII, art. 10.
Convention, Annex VII, art. 11.

Ministry of Foreign Af f cStateraent ofRle dMmistrg 6f ForeRye Affaids bfi ¢ o f
the Peopleds Republic of Chi n asibiityof théhSouthAGhiaarSka on Ju
Arbitration by the Arbitral Tribunal Established at the Request of the Republic of the Philippines

(30 October 2015) (Annex 649).

Ministry of Forei gn Af f aBriefirg,by X2 ddong, |DeetteGer®a pfuhe | i ¢ o f
Department of Treaty and Law on the South China Sea Arbitration Initiated by the Philippines
(12 May 2016),available atcwww.fmprc.gov.cn/mfa_eng/wjdt_665385/zyjh_665391/t1364804.shtml>.

Ministry of For ei gn Af haaBrigfirgg,by X dlong, | DeedteGendral pfuthie!l i ¢ o f
Department of Treaty and Law on the South China Sea Arbitration Initiated by the Philippines
(12 May 2016),available atcwww.fmprc.gov.cn/mfa_eng/wjdt_665385/zyjh 665391/t1364804.shtml>.

Ministry of Fore gn Af fair s, P e o p Briefiagsby RueHpngp DirecwGenefal olCthei n a ,
Department of Treaty and Law on the South China Sea Arbitration Initiated by the Philippines
(12 May 2016),available atcwww.fmprc.gov.cn/mfa_eng/wjdt 665385/zyjh 66582364804.shtml>.
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(d AFourth, the Phil i ppi ndaexchhnginglviews with&hirfaond f i | |

the means of d% spute settl ement. o

China has also continued to assert its view t

is a typical abuse of compulsory @arbitral pro

The Tribunal considers that each of these objectioosncerning (a) the link between
sovereignty and ?h® thélink betivgemp rmanitens delinttdti@niamasthe

Phili ppi Hdc the effdcteoi thd30C'22( d) t he Par t iewsahthe x c han
settlement of the dispute prior to the commencement of the arbitrdfi@md (e) the
appropriateness of t he P¥3a Has heenifullye a&ldresseceand ur s e
decided in the Tribunal 6s Awaridumml| DOwBr ipsodveat if

to Article 288(4) to decide any dispute concerning the scope of its own jurisdiction.

For the avoidance of doubt, the Tribunal hereby reaffirms in full, and incorporates by reference,
the conclusions and reasoning set out in itedron Jurisdiction.

124

125

126

127

128

129

130

Ministry of Forei gn Af f aBriefirg,by X2 ddong, | DeetteGenkral pfutie! i ¢ o f
Department of Treaty and Law on the South China Sea Arbitration Initiated by the Philippines
(12 May 2016),available atcwww.fmprc.gv.cn/mfa_eng/wjdt_665385/zyjh_665391/t1364804.shtml>.

Ministry of Forei gn Af f aBriefirg,by X2 ddong, | DeetteGenkral pfuthie! i ¢ o f
Department of Treaty and Law on the South China Sea Arbitration Initiated by the Philippines
(12 May 2016),available atcwww.fmprc.gov.cn/mfa_eng/wjdt _665385/zyjh 665391/t1364804.shtml>.

SeeAward on Jurisdiction, paras. 18954,
SeeAward on Jurisdiction, paras. 19%7.
SeeAward on Jurisdiction, paras. 2229, 299300.
SeeAward on drrisdiction, paras. 33352.
SeeAward on Jurisdiction, paras. 1249.
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THE OMNIANSEH LI NEO AND CHI NA6S CLAIM TO HI STOR!
MARITIME AREAS OF THE SOUTH CHINA SEA (SUBMISSIONS NO. 1 AND 2)

INTRODUCTION

In this Chapter, the Tribunal addresses h@ar t i es 6 di spute reflecte
Submissions Nal and 2, which request the Tribunal to hold that China is entitled only to those

rights provided for by the Convention and that these rights are not supplemented or modified by

any historicjht s, including withi-chadtel ame@d@ dar QRridn &
Submissions No. 1 and 2 are expressed as follows:

(1) Chinaés maritime entitlements in the South C
may not extend beyond those exglgpermitted by the United Nations Convention
on the Law of the Sea (AUNCLOSO or the fAConv

2) Chinaés claims to sovereign rights jurisdic
to the maritime areas of the South China Sea encompassédebyts o cal |l ed Ani n.
dash |l ined are contrary to the Convention an

they exceed the geographic and substantive |
expressly permitted by UNCLOS;

In its Award on Jurisdiction, the ribunal held that thes&ubmissions reflect a dispute
concerning the source of maritime entitlements in the South China Sea and the interaction of
Chinads claimed historic r i gHh?Fisdisputehdoesihoe pr ov
concern soveignty, insofar as the Philippines has asked the Tribunal to determine the source of

rights to maritime areas, and not to decide sovereignty over any land features within the South
China Sed?®® The Tribunal also held that this dispute does not concernimeartioundary
delimitation** Finally, the Tribunal emphasisd t hat [ a] di spute conce
the Convention with another instrument or body of law, including the question of whether rights

131

132

133

134

As noted in the Award on Judashikined maeéf er.s 6t2g9 |
depicted on maps accompanying the Note Verbale from the Permanent Missidtnof Peopl ebds Rep
of China to the United Nations to the Secret@gneral of the United Nations, NOML/17/2009 (7 May

2009) (Annext 9 1) ; Note Verbale from the Permanent Missioc
United Nations to the SecretaBeneral of the United Nations, No. CML/18/2009 (7 May 2009)
(Annex1 9 2) . The Tribunad@®sh ulsiened itshendtertmo é6me nender

particular nomenclature or map as correct or authoritative. The Tribunal observedfénantdierms

have been used at different times and by different entities to refer to this line. For example, China refers

to AChinadés dotted Iline in the South China Seao ((
finicdnaes h | i ne®ds (%t &tte Maantti,v )p,arda(si.) )2;(ilindonesia has r
O6nidottedl i nes mapébé (Note Verbale from the Per manent
United Nations to the Secreta@eneral of the United Nations, No. 480/R@03/VII/10 (8 July 2010)

(Annex 197); and some commentat or s h aSvhea preedf elrirneed. Ot
As noted below at paragrafdi8l, the Tribunal observes that the number of dashes varies, depending on

the date and version of the map consulted.

Award on Jurisdiction, paras. 1448.
Award on Jurisdiction, paras. 18%4.

Award on Jurisdiction, paras. 18%7.
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arising under another body of law were or were podserved by the Convention, is

unequivocally a dispute concerning t¥®e interp

However, the Tribunal held that a final determination on its jurisdiction with respect to the
Partiesd di sput aturé of anglesprcmights aldimea by Chinh and whether

they are covered by the exclusion from jurisdiction in Article 298 of the Convention for disputes
concerning fihistoric bays or titles. o Accor

jurisdic i on for consideration in conjun®tion with

CHINA 65 DECLARATIONS AND L EGISLATION CONCERNIN G ENTITLEMENTS TO MARITIME
ZONES

China has set out its claims to maritime zones in legislation and a series of declarations.

When China was under the control of its Republican Government in the 1930s, it issued a
decree declaring a territorial sea of three nautical milerior to that declaration China
appears to have distinguished bed wiereni ttsh ed dimen
laws, and to have included references to a territorial sea in a number of international
agreements, but never to have fixed the extent or boundaries of that®zone.

On 4 September 1958, China issued a Declaration of the Government efthe®® e 6s Rep ub |

of China on Chinabdés Territori al Sea, which pr
The Government of the Peopleds Republic of Chin

1. The breadth of the territorial sea of the
nautical mies. Thi s provision applies to all territorie

including the Chinese mainland and its coastal islands, as well as Taiwan and its
surroundingislands, the Penghulslands, the Dongsha Islands, the Xisha Islands, the
Zhongda Islands, the Nansha Islands and all other islands belonging to China which are
separated from the mainland and its coastal islands by the high seas.

2. Chinads territorial sea along the mainla
baseline the line coposed of the straight lines connecting bpsits on the mainland
coast and on the outermost of the coastal islands; the water area extending twelve nautical
miles outward from this baseline is Chinads t e
baselinejncluding Bohai Bay and the Chiungchow Straits, are Chinese inland waters. The
islands inside the baseline, including Tungyin Island, Kaoteng Island, the Matsu Islands,
the Paichuan Islands, Wuchiu Island, the Greater and Lesser Quemoy Islands, Tradan Isla
Erhtan Island and Tungting Island, are islands of the Chinese inland waters.

135

136

137

138

Award onJurisdiction, para. 168.
Award on Jurisdiction, paras. 3%%9.

SeeK. H. Wang, iThe ROC6és Maritime Claims and Practi
S e aOceaan Development & International Lawol. 41, No. 3, p. 237 at p. 238 (2010).

See generallH . Chi u, AChina and t h&an@aadklIsurnal omintemétiondler r i t o1
Law, Vol. 1(1), p. 29 at pp. 336 (1975).
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3. No foreign vessels for military wuse
territorial sea and the air space above it without the permission of the Government of the
Pepl ebs Republic of China.

While navigating Chinese territorial sea, every foreign vessel must observe the
relevant | aws and regulations | aid down by
China.

4. The principles provided in paragraphs (2) and (&wike apply to Taiwan and its
surrounding lIslands, the Penghu Islands, the Dongsha islands, the Xisha Islands, the
Zhongsha Islands, the Nansha Islands, and all other islands belonging td*€hina.

175. On 25 February 1992, China enactetaav on the TerritorialSea and the Contiguous Zone

which provided in relevant part as follows:

Article 2

The territorial sea of the Peoplebs R
territory and the internal waters of t

Thelandteri t ory of the Peoplebds Republic of Chi
Republic of China and its coastal islands; Taiwan and all islands appertaining thereto
including the Diaoyu Islands; the Penghu Islands; the Dongsha Islands; the Xisha Islands;

the Zhongsha Islands and the Nansha Islands; as well as all the other islands belonging to
the Peopleds Republic of China.

and

t he

The waters on the |l andward side of the baseli
Republic of China constitute the internalwat s of t he Peopl eds Republic

Article 3

The breadth of the territorial sea of the Peopl

measured from the baselines of the territorial sea.

The method of straight baselines composed of all the btriigs joining the adjacent base

points shall be employed in drawing the baseld]

Republic of China.

The outer i mit of the territorial sea of
point of which is at alistance equal to twelve nautical miles from the nearest point of the
baseline of the territorial sea.

Article 4

The contiguous zone of the Peopleds Republic

beyond the territorial sealhe breadth of the contigus zone is twelve nautical miles.

The outer I imit of the contiguous zone of
point of which is at a distance equal to twenty four nautical miles from the nearest point of
the baseline of the territorial sea.

Article 5

t

The sovereignty of the Peopleds Republic of

space over the territorial sea as well as to the bed and subsoil of the territoial sea.

139

Peoplebds Republic of Chi na, ADecl aration of

Chi

n arorsi tToer i al Se aod if @olleSienpof then®ea Lawsladd Bepulations of the

Peopl ebs Redanded.,200l)of Chi na
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176. On 15 May 1996, China issuedDeclaration of the Governmentf t he Peopl eds Re
China on the Baselines of the Territorial Sesatting out certain coordinates for the baselines

from which its territorial sea would be measutéd.

177. On 7 June 1996, in conjunction with its ratification of the Convention, Chawatd an

exclusive economic zone in the following terms:

1. In accordance with the provisions of the United Nations Convention on the Law of
the Sea, the Peopleds Republic of China shal
over an exclusive economzone of 200 nautical miles and the continental shelf.

2. The Peoplebs Republic of China wil!/ ef fect,
of boundary of the maritime jurisdiction with the states with coasts opposite or
adjacent to China respectively ¢he basis of international law and in accordance
with the equitable principle.

3. The Peoplebés Republic of China reaffirms its
and islands as I|listed in article 2 of the La
Territorial Sea and Contiguous Zone which was promulgated on 25 February 1992.

4. The Peopleds Republic of China reaffirms tha
Convention on the Law of the Sea concerning innocent passage through the
territorial sea Ball not prejudice the right of a coastal state to request, in accordance
with its laws and regulations, a foreign state to obtain advance approval from or give
prior notification to the coastal state for the passage of its warships through the
territorial sea of the coastal statg.

178. On 26 June 1998, China enactetlaav on the Exclusive Economic Zone and the Continental
Shelfwhi ch descri bed the extent of Chinabés excl

follows:
Article 2
The exclusive economic zowef t he Peopl ebs Republic of China ¢c
adjacent to the territorial sea of the Peopl eds

miles from the baselines from which the breadth of the territorial sea is measured.

The continentalke | f of the Peopl eds Re pedmhdisghsod f Chi na c
of the submarine areas that extend beyond its territorial sea throughout the natural

prolongation of its land territory to the outer edge of the continental margin, or to a distance

of 200 nautical miles from the baselines from which the breadth of the territorial sea is

measured where the outer edge of the continental margin does not extend up to that

distance.

The Peoplebs Republic of Chi na lusivie acbromidet er mi ne
zone and continental shelf in respect of the overlapping claims by agreement with the states

¥4 Peopledbs Republic of China, Law on the Territoria
available at <www.npcgov.cn/englishnpc/Law/200¥2/12/content_1383846.htmalso available at
<www.un.org/depts/los/legislationandtreaties/pdffiles/chn_1992_law.pdf>.

41 seeUnited Nations, Office of Legal Affairs, Division of Ocean Affairs and the Law of the ISea,of
the Sa Bulletin No. 32pp. 3740 (1996).

142 United Nations, Secretaif@eneralMultilateral Treaties Deposited with the Secreté@gneral Vol. llI,
Part I, Chapters XXII to XXIX, and Part Il, UNoc. ST/LEG/SER.E/26 (2009).
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with opposite or adjacent coasts, in accordance with the equitable principle and on the basis
of international law*

Article 14 of theExclusive Eonomic Zone and Continental Shelf Axbvides further that
A[t] he provisions in this Law shal/l not affec

been enjoying ever ®ince the days of the past

CHINA 68 CLAIMS TO HISTORIC RIGHTS

As the Tribunanhot ed i n its Award on Jurisdiction, t
relation to Submissions No. 1 and 2 is compli
far as the Tribunal is aware, China has never expressly clarified the natureperofcibs

claimed historic rights. Nor has it ewver <cl a

d a s h *} Gema@ facts can, however, be established.

What has become -kansohwnl iamse 6t hfei résnti neeppear ed on
1948. In that year, the Miriy of the Interior of the theRepublican Government of China
publi shed a fAMap Showing the Locati of948f t he
Mapod }#% A similar line had also appeared in privately produced campbgras early as

193317 The 1948 Map is reproduced Bigure 1 on page75 below. In this original form, the

map featured 11 dashes. The two dashes in the Gulf of Tonkin were remoY683148

renderingash &aiaebdbneand the | i ne -tlaahsformippear eoc

143

144

145

146

147

148

Peopl eds R e p u b lusive EconbmicZbrie rarad, Confinertal Shelf Act (26 June 1998),
available at <www.npc.gov.cn/englishnpc/Law/20d2/11/content_1383573.htmalso available at
<www.un.org/depts/los/legislationandtreaties/pdffiles/chn_1998_eez_act.pdf>.

Peopl ebs RheinaubBxdlusie Eamfiomic Zone and Continental Shelf Act (26 June 1998),
available at <www.npc.gov.cn/englishnpc/Law/202/11/content 1383573.htm>.  The translation
maintained by the UN Department of Ocean Affairs and the Law of the Sea translatés Pdtias

foll ows: AThe provisions of this Act shall not af
China. o0 Peopleds Republic of Chi na, Exclusive Ecc
1998),available at<www.un.org/depts/los/legiationandtreaties/pdffiles/chn_1998 eez_act.pdf>.

SeeAward on Jurisdiction, para. 160.

Boundary Department of the Ministry of Interior, F
Various I slands in the So uindicated ¢hatdahe ihap vds8jepared rB8c hol a
1947 and published in 194&ee,e.g. K. Zou, AThe Chinese Traditional
South China Sea and Its Legal Consequences for the
International Journal of Marine and Coastal Lawol. 14, No. 27 (1999).

SeeK . Zou, AThe Chinese Traditional Mariti me Bound:
Consequences for the Resoluti on IwdmnationaledourBliof put e o
Marine and Coastal Laywol. 14, No. 27 (1999).

SeeZ. Gao and B.-BashibBiné@dThe NheeSouth China Sea: H
American Journal of International Lgwol. 107, No. 1 at p. 2013 (2013).
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official Chinese cartography since that ddfeThe length and precise placement of individual
dashes, however, do not appear to be entirely censiamong different official depictions of
the line.

182. On 7 May 2009, China sent two Notes Verbales toUheSecretaryGeneral in response to
Mal aysia and Viet Namdébs Joint Submi ssion of
Limits of the Continental Shl f QLE€S®e .1 I n its notes, China staea

China has indisputable sovereignty over the islands in the South China Sea and the adjacent
waters, and enjoys sovereign rights and jurisdiction over the relevant waters as well as the
seabed and bgoil thereof (see attached map). The above position is consistently held by
the Chinese Governmerand is widely known by the international commurity.

183. Appended to Chinads not edasva sl i2008ndapd )dheepwi fici tcihn g

is reprodued asFigure 2 on pager7 below.

184. Chinads notes prompted i mmedi ate ®abywed ast i ons
subsequent objections from Indonééfaand the Philippines®® In addtion to claiming
sovereignty over the fAKalayaan | sland Group

relevant part:

On the AWaters Adjacento to the I slands and oth

SECOND, the Philippines, under the Roman notion dafminium mas and the

internati onallatérreadomipelaméc i whiec hofstiates that the |
the sea, necessarily exercises sovereignty and jurisdiction over the waters around or

adjacent to each relevant geological feature in the KIG as profadedhder the United

Nations Convention on the Law of the Sea (UNCLOS).

149 The Tribunal note that, in 2013, China issued a new official map of China with a vertical orientation and
a tenth dash to the east of Taiwan islanBeeChi na Cartographic Publishing
Peoplebds Republic of Chinad (s2doek 8of reflect ardmaamge Thrtheb u n a |
course oflashel 6mede but rather the fact that prior
an inset map of the South China Sea had the effect of obscuring the area east of Taiwan island on the inset
map See,e.. Map of the Peoplebs Republic of China, Chi

1% Note Verbald r om t he Per manent Mission of the Peopleds R
SecretaryGeneral of the United Nations, No. CML/18@0 (7 May 2009) (Annex 191Note Verbale
from the Per manent Mi ssi on of t he Peopl ebs Repu
SecretaryGeneral of the United Nations, No. CML/18/2009 (7 May 2009) (Annex 192).

151 Note Verbale from the Permanent Missiof the Socialist Republic of Viet Nam to the United Nations to
the Secretargieneral of the United Nations, No. 86/F009 (8 May 2009) (Anne%93); Note Verbale
from the Permanent Mission of Malaysia to the United Nations to the See@Gzasgral of te United
Nations, No. HA 24/09 (20 May 2009) (Annex 194).

152 Note Verbale from the Permanent Mission of the Republic of Indonesia to the United Nations to the
SecretaryGeneral of the United Nations, No. 480/R®@Q3/VI1/10 (8 July 2010) (Annex 197).

153 Note Verbale from the Permanent Mission of the Republic of the Philippines to the United Nations to the
SecretaryGeneral of the United Nations, No. 000228 (5 April 2011) (Annex 200).
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At any rate, the extent of the waterstheei adj acent 06 to the relevant g
are definite and determinable under UNCLOS, specifically under Article 121 (Regime of
Islands) of the said Convention.

On the Ot her , Sdaped anBubsoib WAt ehe SCS

THIRD, since the adjacent waters of the relevgeblogical features are definite and

subject to | egal and technical mRRepublic ofe me nt , t he
Chinaonthdir el evant waters as wel |0 alsast hree fsleeachteedd a nnd
so-called 9dash line map attached to Notes Verbales CML/17/2009 dated 7 May 2009 and

CML/18/2009 dated 7 May 2009) outside of the aforementionedsamiegeological

features in the KIG and their Afadj acent waters
law, specifically UNCLOS. With respect to these areas, sovereignty and jurisdiction or

sovereign rights, as the case may be, necessarily appertagioogio the appropriate

coastal or archipelagic statethe Philippines to which these bodies of waters as well as

seabed and subsoil are appurtenant, either in the nature of Territorial Sea, or 200 M

Exclusive Economic Zone (EEZ), or Continental SK€I8) in accordance with Articles 3,

4,55, 57, and 76 of UNCLOS?

185. In response to the Philippines, China restated its position as follows:

China has indisputable sovereignty over the islands in the South China Sea and the adjacent

waters, and enjoys sovegeai rights and jurisdiction oveherelevant waters as well as the

seabed and subsoil thereof. Chinabs sovereignt)
South China Sea are supported by abundant historical and legal evidérceontents of

the NoteVerbale No 000228 of the Republic of Philippines are totally unacceptable to the

Chinese Government.

. Further mor e, under the | egal principle of fi
Exclusive Economic Zone (EEZ) and Continental Shelf claimd slealinfringe upon the
territorial sovereignty of other states.

Since 1930s, the Chinese Government has given publicity several times the geographical

scope of Chinabds Nansha | sl &rhd sn a@drsd Ntames hraa hhesd aa
is therefore @arly defined. In addition, under the relevant provisions of the 1982 United
Nati ons Convention on the Law of the Sea, as Wwe

China on the Territorial Sea and the Contiguous Zone (1992) and the Law on the Exclusive
Economic Zone and the Continentali(198,el f of t h
Chinabés Nansha |Islands is fully entitled to Ter
and Continental Shelf>

186. China has repeated variations on this formula in its digtmmcorrespondené® and in the
public statements of its offici@pokepersos®’and has expressllaghl i nkhed

to Chinabdés claim to rights Aformed over a | on

154 Note Verbale from the Permanent Mission of the Republic of the Phitipginthe United Nations to the
SecretaryGeneral of the United Nations, No. 000228 (5 April 2011) (Annex 200).

%5 Note Verbale from the Permanent Mission of the Peo
SecretaryGeneral of the United NatishNo. CML/8/2011 (14 April 2011) (Annex 201).

1%  See,e.. Note Verbale from the Embassy of the Peopl e6:
of Foreign Affairs, Republic of the Philippines, No. (12) R&l (12 June 2012) (Annex 213);
NoteVerbd e from the Embassy of the Peopleds Republic
Foreign Affairs, Republic of the Philippines, No. (13)B@3 (21 June 2013) (Annex 220); Naterbale
from the Embassy of the Peopl &dpartmdegh koteign Affairg f Chin
Republic of the Philippines, No. 14(PG®5 (30 June 2014) (Annév5); NoteVerbale from the
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China has indisputable sovereignty over the Nansha Islamdhein adjacent watersind

it is an indisputable fact that the ASisha | sl an
early as 1948, the Chinese government publ i she
dotted | ined i n Chhaw®asadreignty bverGhe Squta Chha Sea and its

claims to the relevant rights have been formed over a long course of histhey are
solidly grounded in international law and have been consistently upheld by successive
Chinese government&®

Chinaodos Eoama ment , released following the T
Jurisdiction, i s r epr es e ndatonof ite maritonk entitlerienta 6 s c o
in the South China Sea:

China has indisputable sovereignty over the South Chinalsk&ads and the adjacent

waters.Chi nads sovereignty and relevant rights in t
historical cour se, are upheld by successive Ch
domestic laws on many occasions, and protected untkmational law including the

United Nations Convention on the Law of the Sea (UNCLOSJ®® . .

THE PHILIPPINES GPOSITION

The Philippines submits that the Tribunal has jurisdiction to consider its Submissions
No.1land2. On the merits, the Philippinasgues both (a) that any rights that China may have

had in the maritime areas of the South China Sea beyond those provided for in the Convention
were extinguished by Chinabs accession to the
rights in the weers of the South China Sea.
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158

159

Ministry of Foreign Affairs, Peopl ebs Republic o
Philippines in Beijing, No. (2015) B8Bian Zi No. 5 (20 January 2015) (Annex 681).

See,e. g Ministry of Foreign Af FoeigmrMinistry Spokespersod slondke p u b |
Lei 6s Regul ar (Pr e etbrfre 2dmnade (Annex 620) ; Mi ni s
Republic of ChinajFor ei gn Mini stry Spokesperson Hong Lei 6s |
Chinese Governmentdés Position Paper on Rejecting t
at the Request of the Philippines for the South ChinaASisi&ration (12 December 2014) (Annex 621);
Ministry of Foreign AffaFosei ®°Propliedbst RepBpbkespéd
Regular Press Conferen¢g&l March 2015) (Anne¥ 2 3 ) ; Ministry of Foreign Aff
of China,Forei gn Mi ni stry Spokesperson Hua Chunyingds Re
Airing of a Documentary on the South China Sea I$288dune 2015) (Annex 628).

Ministry of Foreign Aff aFaregn MirseyoJpokesgessoaiR @ g u b leii @ s o f
Remar ks on Vietnamds Statement on t he Chinese G
Jurisdiction of the Arbitral Tribunal Established at the Request of the Philippines for the South China Sea
Arbitration (12 December 2014) (Annex 621).

Ministry of Foreign Af f cStateraent ofRte dMmistrg 6f ForeRye Affaids bfi ¢ o f
the Peopleds Republic of China on the Award on Ju
Arbitration by the Arbitral Tribunal Establishedt the Request of the Republic of the Philippines

(30 October 2015) (Annex 649).
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Figure 1: Map showing thefiLocation of the Various Islands in the South 64848
Boundary Department of the Ministry of Interior, Republic of China
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1. Jurisdiction

With respect to jurisdiction, the Philippine
make a consistent distinction between <c¢cl ai ms
and jurisdictiord0 and a further fiisltamdg iiom thlee weeuwmt h hq

adjacent waterso and the Arel evant waterso.

the most | ogical way to construe Chinads | angua
islands of the Souté@nChwabeSea, aod taeirtdadalac
sovereign rights and jurisdictidnshort of sovereigngy in the waters that lie between the
territorial seas claimed by China and the rilash line'®®
I n the Philippinesd vi eweofsovereignmghts and grrisdiction Chi n a
is confirmed by Chinaés c onyathet Stateq witlfimthe s e e k i
Onitdmes h | i ned; (b) interfering with the Phild.
offering concessions to oilbo c ks i n ar e ada swhi tlhiime 6t hbeu t6 nb enyeo n «

l imits of Chinaods ent i?¥|Aethe samestime, nhe Shilippindgse Con
considers that Chinads conduct makes <cl ear tF
areawi t hi n -d ehseh 6lnii me26 , i nsofar as China has r epe
of navigation and overflight in the South China $8aThe Philippines also notes that this

interpretation of Chi nads poseése scloolars, induslingb e e n

those with significant links to the governmétt.

According to the Philippines, the exception to jurisdiction in Article 298 of the Convention is
l'imited to disputes i nuMoreover,rihg Philippines tangersi,c fibtahyes
concept of O6historic titled as usedtparansArti cl
onytoneas hore areas of sea that are susW®eptibl
Because the Philippines all shire of savereigdtg ovel hthe n a 6 s
mariti me areas of the South China Sea (beyol
Philippines considers that Chinads <claim cani
Philippines argues that there is a sistent distinctiod including in the Chinese terminology

bet ween Chi naos use of the term fAhistorical r

160

161

162

163

164

Merits Hearing Tr. (Day 1), p. 19.

Merits Hearing Tr. (Day 1), pp. 22 4 . See also the Philippinesd Posi
No. 8 at paragraph881to 686below.

Merits Hearing Tr. (Day 1), pp. 227.

Merits Hearing Tr. (Day 1), pp. 27 8 ; Memor i al , par a. 1. 2 3DashZdine Gao an
inthe St h China Sea: Hi st or Ymeric8n Jaurnalsof InteanatdnallLanp | i cat i
Vol. 107, No. 1, p. 98 pl23124 (2013).

Memorial, para. 7.130.
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